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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Gode of Federal Regulations, which is
published under 50 titles pursuant to 44
USC. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

7CFR Part 738

Grain Warehouses—United States
Warehouse Act (USWA)

agency: Agricultural Stabilization and
Conservation Service, USDA.
action: Final rule.

summary: This final rule adopts without
change the proposed rule published in
the Federal Register on May 9,1991 (56
FR21454). The final rule amends and
clarifies the regulations governing grain
warehousemen, inspectors, and
weighers licensed under the USWA.
ASCS regulates and implements the
USWA. Hie Federal Grain Inspection
Service (FGIS) regulates the U.S. Grain
Standards Act (USGSA). The proposal
responded to requests to eliminate
confusion, and make it clear that the
USWA does not create a competitive
conflict between USWA licensed
inspectors and those licensed by FGIS
under the USGSA and employed by
independent grain inspection
companies.

effective date: AUgUSt 14,1991

for further information contact:
Lynda Moore, Agricultural Marketing
Specialist, ASCS-USDA, PO. box 2415,
room 5962-S, Washington, DC 20013,
%ffhone (202) 382-8004, FAX (202) 475-

SUPPLEMENTARY INFORMATION:

Rulemaking Matters

This final rule has been reviewed in
accordance with Executive Order 12291
and Departmental Regulation 1512-1
and has been classified as “not major".
It has been determined that these
program matters will not result in: (1)

An annual effect on the economy of $100

million or more: (2) a major increase in
costs or prices for consumers,
individuals, industries, Federal, State or
local government agencies or geographic
regions: or (3) significant adverse effects
on competition, employment investment
productivity, innovation, or on the
ability of United States enterprises to
compete with foreign-based enterprises
on domestic or export markets.

Keith Bjerke, Administrator, ASCS,
has certified that this action will not
have a significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(4 U.S.C. 601 et seq.). Consequently, no
regulatory flexibility analysis is
required.

It has been determined by an
environmental evaluation that this
action would have no significant impact
on the quality of the human
environment Therefore, neither an
environmental assessment nor an
environmental impact statement is
needed.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consulting with State and local officials.
See the notice related to 7 CFR, part
3015, subpart V, published at 48 FR
29115 (June 24,1983).

Inspectors and Weighers Licenses

FGIS regulates and implements the
USGSA, and ASCS regulates and
implements the USWA.

Under the USGSA. FGIS is
responsible for administering a national
inspection and weighing system for
grain. The USGSA provides standards to
serve as a common language for
different grain qualities and conditions.
The USGSA, with few exceptions,
requires {*official”) certifications of
export grain sold by grade. FGIS
(“official”) inspection and weighing
services are provided for grain
remaining in the domestic market upon
request

The USWA provides for quality and
guantity determinations to be made on
grain stored or to be stored in a USWA
licensed warehouse by a USWA
licensed grader and/or weigher for the
purpose of the warehouse receipt for
merchandising. The weight and grade
certificates issued under the USWA are
not valid for the USGSA even though
the standards used are the same.

Federal Register
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Recent concern, primarily from
individuals licensed by FGIS to perform
“official” grading and weighing, caused
us to review the USWA regulations
covering grain grading and weighing. In
order to clarify the scope and intention
of the USWA and stress the separation
of responsibilities, we issued a proposed
rule for comment.

General Summary of Comments

A proposed rule was published in the
Federal Register on May 9,1991.
Comments from interested parties were
due on or before July 8,1991. One
comment was received. The commentor
supported the proposed changes dealing
with 88 736.2(aa), 736.19(c), and 736,107.

The comment as to the removal of
§ 736.106 was not negative, but was not
fully supportive. The commentor
suggests that if we remove that section,
that we amend section 736.61 which
deals with inspectors’ and weighers’
license applications. Specifically, the
commentor suggested we add the
following language: “A single
application for a license, if approved,
will authorize the applicant to inspect
and weigh grain at all federally licensed
facilities under a single company’s
ownership, management control or
warehouse license. Individuals
employed by independent grain
inspection agencies are eligible to apply
for a license as individuals, and, if
approved, will be authorized to inspect
and weigh grain at ail federally licensed
facilities operating under a single
company’s ownership, management
control or warehouse license.”

It was determined that this suggestion
be implemented, but not by inclusion in
the regulations. On July 28, ASCS issued
a letter to all grain warehousemen
licensed under the USWA announcing
the policy as suggested.

Because of our action implementing
the new policy suggested by the
commentor, the proposed rule is
implemented without change.

List of Subjects hi 7 CFR Part 736

Administrative practice and
procedure, Grains, Reporting and
recordkeeping requirements, Surety
bonds, Warehouses.

Accordingly, 7 CFR part 736 is
amended as follows:



40220

PART 736—GRAIN WAREHOUSES

1. The authority citation for 7 CFR
part 736 continues to read as follows:

Authority: 7 U.S.C. 268, )

2. Section 736.2 is amended by adding
a new paragraph (aa) to read as follows:

§736.2 Terms defined.

(aa) Storage grain. All grain received
into, stored in, or delivered out of the
warehouse which is not classified as
nonstorage grain under 8 736.19(c) of
this part

3. Section 738.19 is amended by
revising paragraph (c) to read as
follows:

§736.19 Grain must be inspected and
weighed.
* * * *

(c)  Except as provided in § 736.27 of
this part, all storage grain delivered out
of a warehouse must be inspected,
graded, and weighed by a licensed
inspector or weigher, as applicable.

88 736.106,736.107 [Removed]

4. Sections 736.106 and 736.107 are
removed and reserved.

Signed at Washington, DC., on August 7,
1991.
Keith D. Bjerke,
Administrator, Agricultural Stabilization and
Conservation Service.
[FR Doc. 91-19253 Filed 8-13-91; 8:45 am]
BILLINO CODE 3410-06-M

Argicultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV-91-239 FR]

Nectarines and Peaches Grown in
California; Amendment of Size,
Container Marking, Maturity
Requirements and Effective
Regulatory Dates: Marketing Order
Nos. 916 for Nectarines and 917 for
Fresh Pears, Plums and Peaches
Grown In California

AGENCY: Agricultural Marketing Service,
USDA.

action: Final rule. -

SUMMARY: This final rule changes size,
container marking and maturity
requirements for fresh nectarines and
peaches grown in California. The rule
adds several new varieties of nectarines
and peaches to variety-specific size
requirements and deletes other
nectarine and peach varieties from those
requirements. Deleted varieties are
subject to the minimum size
requirements for non-listed varieties.

The rule also clarifies size requirements
for nectarines by making minor changes
in terminology to standardize the format
of the regulations. The rule exempts
from certain container marking
requirements packages of nectarines
and peaches mailed directly to
consumers. The rule adds maturity
assignments to two new nectarine
varieties and four new peach varieties,
and revises the footnote of the maturity
assignment tables for the two fruits.
Additionally, this final rule changes the
effective dates for regulating the grade,
size, quality, maturity, container and
pack of nectarines and peaches to
correspond to the beginning and
projected ending shipment dates for
these commodities for the 1991 and
subsequent seasons. These regulations
are designed to provide handlers with
more marketing flexibility, to more
accurately define the size and maturity
characteristics of the fruits, and to
promote the marketing of the fruits.
With the exception of the clarification of
nectarine size regulations, the revised
effective dates for regulating peaches,
and the changes to the footnote to each
fruit's maturity assignment table, the
changes were unanimously approved by
the Nectarine Administrative Committee
and the Peach Commodity Committee.
EFFECTIVE DATE: August 14,1991.
FOR FURTHER INFORMATION CONTACT:
George Kelhart, Marketing Order
Administration Branch, USDA/AMS/
F&V/room 2525-South, P.O. Box 96456,
Washington, DC 20090-6456; telephone
(202) 475-3919, or, Kurt Kimmei,
Marketing Field Office, USDA/AMS,
2202 Monterey St,, Suite 102-B, Fresno,
California 93721; telephone (209) 487-
5901.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order Nos. 916 and 917 (7
CFR parts 918 and 917) regulating the
handling of nectarines and fresh pears,
plums and peaches grown in California.
The orders are effective under the
Agricultural Marketing Agreement Act
of 1937 (Act) as amended (7 U.S.C. 601-
674), hereinafter referred to as the Act

This rule has been reviewed by the
Department of Agriculture (Department)
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
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business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

It is estimated that approximately 300
handlers are subject to regulation under
the marketing orders for California
nectarines and peaches. Small
agricultural service firms have been
defined by the Small Business
Administration (SBA) (13 CFR 121.601)
as those having annual receipts of less
than $3,500,000. There are about 1,800
growers of these tree fruits in California.
Small agricultural producers have been
defined by the SBA as those having
annual receipts of less than $500,000.
The majority of these handlers and
producers may be classified as small
entities.

Inspected shipments of California
nectarines and peaches for the 1990
season totalled 18,256,000 and 16,063,000
packages, respectively. They were
marketed primarily in the fresh market.

The Nectarine Administrative
Committee and the Peach Commaodity
Committee (hereinafter referred to as
the nectarine and peach committees)
unanimously recommended amending
size requirements, amending maturity
requirements, adding container
marketing requirements and exempting
directly mailed consumer packages from
certain container marking requirements.

Notice of this action was published as
a proposed rule in the Federal Register
(56 FR 23234, May 21,1991), One
comment was received from Mr.
Jonathan Field, manager of the
California tree fruit marketing orders,
regarding various aspects of the
proposed rule. The comment is
discussed below.

This rule is based upon the two
committees' recommendations, on
information submitted by the
committees and their respective
subcommittees, the comment received
and on other available information.
Changes in this rulemaking reflect crop
and market conditions experienced in
1990 and expected in 1991.

Effective Dates

Because these regulations do not
change substantially from season to
season, they have been issued on a
continuing basis subject to amendment,
modification or suspension, as
recommended by the applicable
committee and approved by the
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Secretary. Currently, the marketing
orders’ regulations are effective on a
yearly basis from January 1 through
December 31. This action changes the
effective dates for the California
nectarine and peach regulations to more
closely coincide with their respective
marketing seasons. Hie nectarine
committee approved unanimously the
dates from April 15 through October 31.
While the peach committee did not
consider any proposal to change the
peach handling regulations’ effective
dates, the Department proposed
establishing the period from April 15
through October 31 as the effective
dates of the handling regulations for
California peaches under the marketing
order.

Mr. Field commented that the
nectarine committee recommended
effective regulatory dates in response to
the recent inclusion of nectarines under
section 8e of the Act That section
requires the Department to promulgate,
with U.S. Trade Representative
concurrence, grade, size, quality, or
maturity requirements for that fruit
offered for importations similar or
comparable to those in effect under
Federal marketing orders. He suggested
that the effective dates of April 15
through October 31 should be applied
only to imported nectarines and not to
domestically produced nectarines.
However, section 8e specifies that the
effective regulatory period for an
imported commodity must be the same
as the regulatory period for the
domestically produced commodity.
Thus, it is necessary to establish specific
periods of regulation for domestically
produced California nectarines which
correspond with the domestic shipping
season to ensure that regulations on
imported nectarines are only applied
during that period.

Mr. Field also suggested that the
current effective dates for peaches
(January 1 through December 31) should
not be changed because peaches were
not added to section 8e of the Act.
However, the Department has
determined that it is reasonable to
establish effective regulatory dates
which closely coincide with actual
production and shipping periods. Thus,
both of Mr. Field’s comments regarding
the effective regulatory dates of these
two orders are denied.

Mr. Field also advised that the 1991
shipping period for peaches is expected
toextend later than October 31, as
contained in the proposed rule (56 FR
23235). Based on 1990 packout reports

« RRac”e8' this final rule extends the
e“®ptive regulatory dates for peaches an
additional three weeks from that

recommended in the proposed rule.
Thus, the effective regulatory period for
California peaches shall be April 15
through November 23 of each year. This
action extends the regulatory period to
cover shipments of fruit which may be
delayed a few weeks following the final
packout

Size Requirements

This final rule alters size requirements
for nectarines and peaches by adding
several new varieties now produced in
commercially significant quantities to
variety-specific (named variety) size
requirements. Nectarine and peach
varieties no longer produced in
significant quantities are deleted from
variety-specific size requirements. Size
requirements for varieties not mentioned
in this rule are not changed for the 1991
season.

Variety-specific size requirements are
proposed when a variety is first
produced in commercially significant
quantities. Such quantity is considered
by the two committees to be total
shipments of a variety exceeding 10,000
packages during a season, in making
this volume determination, individual
consumer packages weighing 15 pounds
net weight or less are converted to 25-
pound equivalent packages. For
instance, two individual nectarine
consumer packages of 11 pounds and 14
pounds would be cotinted as one 25-
pound package of the fruit.

Nectarine and peach varieties that
exceeded 10,000 shipped packages for
the first time during the 1990 seasons are
included in this rulemaking and are now
regulated under variety-specific size
requirements for each fruit

Nectarine and peach varieties no
longer produced in significant
quantities—which the committees have
determined to be less than 5,000
packages during a season—are removed
from the variety-specific size
requirement list. The varieties listed in
this rulemaking which are removed from
variety-specific size requirement lists for
the 1991 season were not produced,
during 1990, in quantities significant
enough to warrant variety-specific size
coverage. However, these varieties are
subject to minimum size requirements
for non-listed varieties because, in
combination with other varieties of the
fruit, they are produced in quantities
significant enough to warrant some size
coverage. The size requirements
established for non-listed varieties are
generally less restrictive than those
established for listed varieties, but help
provide retailers and consumers with
the fruit they prefer. The 10,000 and
5,000 package quantities used in making
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these determinations have been used in
prior seasons.

For nectarines, the variety-specific
size requirements and non-iisted variety
size requirements are specified in
paragraphs (a)(2) through (a)(8) of
8§ 916.356, as amended on June 15,1990
(55 FR 24215) and as further amended
May 8,1991 (56 FR 22107, May 14,1991).
To implement the nectarine committee’s
unanimous recommendations, paragraph
(@)(5)(i) of §916.356 is amended to
establish variety-specific size
requirements for five nectarines
varieties that were produced in
commercially significant quantities of
more than 10,000 packages for the first
time during the 1990 season. These
varieties are Alta Red, Del Rio Rey, Mid
Glo, Super Red and Zee Glo.

The nectarine committee also
unanimously recommended that four
varieties be deleted from variety-
specific size requirement because their
production was less than 5,000 packages
during the 1990 season. Thus, the Late
Tina Red, Mayfair, Nect-5 and 32-79-22
nectarine varieties are removed from the
nectarine variety-specific list and are
subject to the non-listed variety size
requirements specified in paragraphs
(a)(6) through (a)(8) of § 916.356. Also,
subparagraphs (ii) of these paragraphs
are amended by changing the words “in
any container” to “other than as
specified in paragraph (ii) (respectively)
of this section.” This change clarifies
that different sizing tests should be
applied to different containers of the
inspected nectarines.

For peaches, the variety-specific size
requirements and non-listed size
requirements are specified in
paragraphs (a)(2) through (a)(6} and in
paragraphs (b) and (c) of § 917.459, as
amended on June 15,1990 (55 FR 24215).
The peach committee unanimously
recommended that variety-specific size
requirements be established for three
peach varieties. Paragraph (a)(5) of
I 917.459 is amended to include the new
varieties Rich Lady and Sierra Lady and
paragraph (a)(6) is amended to include
the new variety Topcrest.

The peach committee also
unanimously recommended that three
varieties be deleted from variety-
specific size requirements because the
production of these varieties was less
than 5,000 packages during the 1990
season. Thus, the Jefferson Sun, June
Crest and Prima Fire varieties are
removed from the peach variety-specific
list and are subject to the non-listed
variety size requirements specified in
paragraphs (b) and (cj of § 917.459.

Finally, clarifying changes are made
in subdivisions (i) and (ii) of paragraphs
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@ .3, @4 ) ), (7)and (8) of
8918.356. The terminology is modeled
after the format currently used in the
peach grade and size regulations.

The addition of several new varieties
of nectarines and peaches to the variety-
specific size requirements, the removal
of certain other varieties from those
requirements, and the change in the
effective dates for the application of
requirements are not detrimental to
small entities. These changes will help
the two commaodity industries to provide
the sizes of fresh fruit desired by
consumers.

Container Marking Requirements

Table | of § 916.350(a)(3)(iv) and Table
I of §917.442(a)(3)(iv), as published in
the Federal Register (55 FR 24221, June
15,1990), specify that the size
designations of nectarines and peaches,
loose-filled or tight-filled, in any
containers shall be marked according to
the number of fruit when packed, in
accordance with standard pack
requirements, in molded forms (tray-
packs) in No. 22D standard lug boxes.
The two tables listed a range in the
number of fruit for each size category
when so packed.

Based on the experience of the 1990
season, the peach committee
unanimously recommended that the
peach table listing the tray-pack sizes be
revised for 64, 50 and 48 size peaches to
more accurately indicate the maximum
number of the fruit in the sample. This
rule reduces by one the maximum
number of size 64 peaches in a 16-pound
sample from 54 to 53 peaches. This rule
also increases the maximum number of
size 50 and size 48 peaches in 16-pound
samples by one to 39 peaches and 35
peaches, respectively.

Mr. Field commented that a "range” in
the number of nectarines and peaches
for each tray pack size designation, as
currently listed in the regulatory
language, is incorrect. He stated that the
tables are meant to show the maximum
number of peaches, by size, in a 16-
pound sample, and recommended that
the numbers designating the low end of
the range for each size of the fruit be
removed from both the nectarine and
peach tables. This recommendation is
accepted to make the two tables
consistent with industry practice. Thus,
the lower number for each peach tray
pack size category is removed from
Column B of Table I of § 917.442(a)(3)(iv)
as proposed (56 FR 23239, May 21,1991),
leaving only the maximum number of
peaches for each tray pack size category
listed under Column A. Likewise, this
final rule revises Table | of
§916.350(a)(3)(iv) as published in the
Federal Register (55 FR 252121, June 15,

1990) accordingly, by removing the
lower number for each nectarine tray
pack size category from Column B,
leaving only the maximum number of
nectarines for each tray pack size
category listed under Column A.

To be consistent, the introductory text
and title of each table is also revised to
indicate the maximum number of
nectarines and peaches (respectively)
for each tray pack size designation. The
texts of 88§ 916.350(a) (3)(iv) and
917.442(a)(3)(iv), are revised to read as
follows: “The size Of nectarines
(peaches), when packed in loose-filled
or tight-filled containers, shall be
marked in accordance with the
following table which specifies the tray-
pack size designation in Column A with
the corresponding maximum number of
nectarines (peaches) in a 16-pound
sample of each size of the fruit in
Column B:”

This change in the respective
introductory texts also corrects the
current text as published in
§ 917.442(a)(3)(iv), (55 FR 24221, June 15,
1990). That text inadvertently identified
Column A as showing the number of
peaches and Column B as showing the
tray pack size designation, which is not
the case.

Also, to be consistent with the change
in the text, the heading of Column B of
each table listed in §§ 916.350(a)(3)(iv)
and 917.442(a)(3)(iv), are revised to read
as follows: "Column B: Maximum
number of nectarines (peaches) in 16-
pound sample.”

The nectarine and peach committees
also reviewed a request by one handler
that direct mail consumer packages/gift
boxes (hereinafter referred to as gift
packs) be exempt from certain container
marking requirements. The handler
supports mandatory inspection under
the program, but believes the container
marking requirements impose an
unnecessary burden on the marketing of
direct mail consumer packages and gift
boxes. Gift packs mailed directly to
consumers are carefully designed to
encourage consumer acceptance and
increase purchases. The handler
contends that the Federal-State lot
stamp, varietal name and size count
markings, required under the program,
detract from the aesthetically pleasing
appearance of the gift packs and
interferes with the promotional program
of the gift pack shipper. Because these
gift packs are smaller, less space is
available for the markings. As a result,
gift packs appear cluttered when all of
the required markings appear on the gift
packs.

The handler also contends that the
marking requirements are unnecessary
and burdensome for the gift pack

Federal Register / Vol. 56, No. 157 / Wednesday, August 14, 1991 / Rules and Regulations

shipper to meet. The handler contends
that lot stamp numbering is required to
keep track of the commodity which may
change ownership several times in
regular trade channels. At any point in
the course of shipment a question
regarding the quality or condition of the
fruit may arise, and the lot stamp
number on the package allows the
prospective buyer to verify the quality of
the fruit. However, gift packs are mailed
directly to consumers and are not
intended for resale. Therefore,
consumers can contact the shipper
directly if the consumer is not satisfied
with the gift pack. In addition, most
consumers are not knowledgeable about
the lot stamp numbering system, and of
how the numbers may be used to obtain
additional information about the
shipment of the commodity. Therefore,
deletion of the lot stamp on gift packs
¥vi|_| not affect the purchasers of this
ruit.

Likewise, the handler also requested
that the gift packs be exempt from the
varietal name and size count marking
requirements, because the requirements
are burdensome for the packinghouses
to meet The handler explained that
each year a gift pack shipper contracts
with a number of different packing
houses to pack fruit under contract.
Packing houses may pack different
varieties and size counts of fruit at
different times during the harvest
season. Because container markings
must be stamped at the time of packing,
the imposition of such markings on
individual gift boxes results in an
additional expense for packing houses.

After deliberation, the nectarine and
peach committees unanimously
recommended that gift packs be exempt
from inspection lot stamp, varietal name
and size count marking requirements.
Committee members concluded that the
nectarine and peach quality assurance
programs would not be affected by the
marking exemptions because the direct
sales market is distinct from regular
market channels.

Therefore, to relieve gift pack
handlers of unnecessary container
marking requirements and to enhance
the marketing opportunity for gift pack
shippers, this rule exempts direct mail
consumer gift packs from certain
marking requirements by revising
8§ 916.115 and 917.150 and paragraphs
(a) of 88 916.350 and 917.442.

The revision ofweight equivalents for
three sizes of peaches utilizing tray-pack
designations and the exemption of
certain container marking requirements
for gift packs will increase efficiency of
handling the fruit in the marketplace
and improve the marketing of the fruit.
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These changes will not result in
additional marketing costs to the
industries.

Maturity Requirements

The maturity requirements
established under these marketing
orders are intended to provide fruit that
better meets customer preferences. Over
the years, consumers have indicated
that they prefer fruit that is sweet and
flavorful. To help ensure that fruit
reaching the marketplace is well-
matured, the maturity subcommittees of
the nectarine and peach committees and
the inspection service inspectors meet
after each harvest season. They review
the designated maturity guides
established for different varieties
against the surface color of the varieties
observed during the season. Other tests
used during the previous season to
determine well-maturity are also
reviewed. Appropriate changes in
maturity guides for the following season
are recommended to the respective
committees. The determination of which
color chip will apply to each variety is
based upon careful analysis, usually
over several seasons, by the inspection
service and the maturity subcommittees.

In certain instances, a color chip
designation for any particular nectarine
and peach variety may be changed
during the course of a season through
the maturity variance process. Then it
must be determined which chip to use in
the new season. This year the nectarine
and peach committees recommended
that the maturity assignments for their
respective fruit varieties, in place at the
beginning of the 1990 season, be carried
over to the 1991 season, except that the
determination of the well-matured
standard for the Babcock variety peach
be made at the discretion of the
inspection supervisor.

This rule also assigns maturity guides
to new varieties for which guides have
not been previously specified. On the
basis of inspection service advice, the
nectarine committee unanimously
recommended that the following two
nectarine varieties and color chip
maturity guides be added to Table I in
paragraph (a) of § 916.356: Summer Star-
G Color and Tasty Gold-H Color. Also,
on the basis of inspection service
advice, the peach committee
unanimously recommended that the
following four varieties and color chip
maturity guides be added to Table I in
paragraph (a) of §917.459: Amber Crest-
G Color, June Sun-H Color, 50-178-G
Color, and Snow Flame-Supervisor
discretion.

Finally, additional information to help
handlers verify changes in the nectarine
and peach maturity requirements is

added to the nectarine and peach
maturity guides., The information
includes a revised “NOTE:” offering
advice for obtaining color standards or
other maturity requirements applicable
to any varieties not included in the table
of maturity requirements. Table I of
each commodity’s “Subpart—Grade and
Size Regulation” (§ 916.356(a)(1) for
nectarines and § 917.459(a)(6) for
peaches) include the explanation.

The Department proposed the revised
explanation for industry comment. Mr.
Field commented that the revised
language appears to be an improvement
in the regulations. Thus, this rule
changes the wording of the notes to
assist growers and handlers in
determining the well-maturity of
nectarines and peaches to read as
follows: “NOTE: Consult with the
Federal or Federal-State Inspection
Service Supervisor for the color
standard applicable to varieties not
listed above. Maturity determinations
are to be made at time of picking.
Consultation of the Inspection
Supervisor regarding the established
color standard is therefore advised prior
to commencing harvest of any variety.
Regular confirmation of the
requirements in effect also is
recommended.”

The actions assigning maturity guides
to new varieties of the two fruits, the
continuance of 1991 of 1990 maturity
guides with a change for one peach
variety, and the changes in the
explanatory note following the maturity
assignment tables will improve the
quality of the fruit marketed and will not
be detrimental to small entities in the
two industries.

After consideration of all relevant
material presented, the information and
recommendations submitted by the
nectarine and peach committees, the
comment submitted, and other available
information, it is found that this action
will tend to affectuate the declared
policy of the Act.

Based on the above, the Administrator
of the AMS has determined that the
above changes will not have a
significant economic impact on a
substantial number of small entities.

Pursuant to 5U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 39 days after
publication in the Federal Register
because: (1) The requirements set forth
below are substantially similar to those
published as a proposed rule on May 22,
1991; (2) the shipping season has already
begun and the rules issued herein should
be applied to the industry for as much of
the season as possible; and (3) no useful
propose would be served by delaying
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the effective date until 30 days after
publication.

List of Subjects in 7 CFR Parts 916 and
917

California, Marketing agreements and
orders, Nectarines, Plums, Peaches,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
amended as follows: (These actions will
be published in the Code of Federal
Regulations.)

1. The authority citation for 7 CFR
parts 916 and 917 continues to read a*
follows:

Authority: Secs. 1-19,48 Stat. 31, as
amended; 7 U.S.C 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

2. Section 916.115 is revised to read as
follows:

§916.115 Lot stamping.

Except when loaded directly into
railway cars, exempted under § 916.110,
or mailed directly to consumers in
consumer packages, containers of
nectarines shall be plainly stamped,
prior to shipment, with a Federal-State
Inspection Service lot stamp number,
assigned by such Service, showing that
such nectarines have been inspected in
accordance with § 916.55.

3. The introductory text of paragraph
(@) and paragraphs (a) (2) and (3) of
8 916.350 are revised to read as follows:

§916.350 Nectarine Regulation 8.

(a) During the period beginning April
15 and ending October 31, no handler
shall ship any package or container of
any variety of nectarines except in
accordance with the following terms
and conditions:
* * * * *

(2) Each package or container of
nectarines shall bear, on one outside
end in plain sight and in plain letters,
the word “nectarines” and, except for
consumer packages in master containers
and consumer packages mailed directly
to consumers, the name of the variety, if
known or, when the variety is not
known, the words “unknown variety.”

(3) Each package or container of
nectarines, except consumer packages
mailed directly to consumers, shall bear,
on one outside end in plain sight and in
plain letters, the following count and/or
size description of the nectarines as
2pp|icflble.*

LE
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$916.350 [Amended]

4. The introductory text of §916.350
(@)(3)(iv) and Table I is revised to read
as follows:

(a) * * *

(3) * * *

(iv) The size of nectarines, when
packed in loose-filled or tight-filled
containers, shall be marked in
accordance with the following table
which specifies the tray-pack size
designation in Column A with the
corresponding maximum number of
nectarines in a 16-pound sample of each
size of the finit in Column B:

Table |.—Weight-Count Standards
All
Packed in

Nectarines

Tight-Filled

for Varieties of
Loose or

Containers

Column B

maximum
Column A tray pack size designation nixnarines

in 16-1b
sample

108 92
96 EI 87
88 — 78
84 75
72 61
70 56
64 51
60...... 46
56 43
54 — 39
50 36
48 33
42 28
40 2
- S— %5

5. The introductory text of paragraph
(a) of §916.356 is revised to read as
follows:

§916.356 Nectarine Regulation 14.

(a) During the period beginning April
15 and ending October 31, no handler
§€hall*ship9:c

§916.356 [Amended]

6. Table I of paragraph (a)(1)(i) of
§916.356 is amended by adding in
alphabetical order the following
nectarine varieties to Column A and
their corresponding maturity guides to
Column B.

a * * *

(1 * *x *

(i) * K* K
Summer Star s G
* * * * *
Tasty GOld. .ot s H
* * * * *

§916.356 [Amended]

7. The explanatory note following
Table | of paragraph (a)(1)(i) of §916.356
is revised to read as follows:

Note: Consult with the Federal or Federal-
State Inspection Service Supervisor for the
color standard applicable to varieties not
listed above. Maturity determinations are to
be made at time of picking. Consultation of
the Inspection Supervisor regarding the
established color standard is therefore
advised prior to commencing harvest of any
variety. Regular confirmation of the
requirements in effect also is recommended.

§916.356 [Amended]

8. Paragraph (a)(3) of § 916.356 is
amended by removing the nectarine
variety Mayfair.

§916.356 [Amended]

9. Paragraph (a)(2)(i) of § 916.356 is
revised to read as follows:

(a) * * *

(2) * Kk Kk . )

(i)  Such nectarines, when packed in
molded forms (tray pack) in a No. 22 D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 108 nectarines in the lug box;

or
*  x  *x  *  *

§916.356 [Amended]
10. Paragraphs (a)(3)(i) and (a)(3)(ii) of
§918.356 are revised to read as follows:

a***
3 * * %

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22 D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 96 nectarines in the lug box;
or

(if) Such nectarines, when packed
other than as specified in paragraph
(@)(3)(i) of this section, are of a size that
a 16-pound sample, representative of the
nectarines in the package or container,
gontiins not m*ore}han 87 nectarines.

§916.356 [Amended]

11. Paragraphs (a)(4)(i) and (a)(4)(ii) of
§916.356 are revised to read as follows:

(a) * * *

(i) Such nectarines, when packed in
molded forms (tray pack) ina No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 88 nectarines in the lug box;
or

(ii) Such nectarines, when packed
other than as specified in paragraph
(@)(4)(i) of this section, are of a size that
a 16-pound sample, representative of the
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nectarines in the package or container,
contains not more than 78 nectarines.

§916.356 [Amended]

12. Paragraph (a)(5) of § 916.356 is
amended by adding in alphabetical
order the nectarine varieties Alta Red,
Del Rio Rey, Mid Glo, Super Red and
Zee Glo and by removing the nectarine
varieties Late Tina Red, Nect-5 and 32-
79-22.

§916.356 [Amended]

13. Paragraphs (a)(5)(i) and (a)(5)(ii) of
§916.356 are revised to read as follows:

a * * *

(5) * * * ) )

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 80 nectarines in the lug box;
or

(ii) Such nectarines, when packed
other than as specified in paragraph
(@)(5)(i) of this section, are of a size that
a 16-pound sample, representative of the
nectarines in the package or container,
contains not more than 67 nectarines.

14. The introductory text of paragraph
(a)(6) of 8916.356 is revised to read as

folgésvgg,.* .

(6) During April 15 through May 31 of
each fiscal period, no handler shall
handle any package or container of any
variety of nectarines not specifically
named in paragraphs (a) (2), (3), (4), or
&5) oithis*secﬂon Linless:

§916.356 [Amended]
15. Paragraphs (a)(6)(i) and (a)(8)(ii) of

8 %1?.356 are revised to read as follows:
a * * *

6 * * *

(i) Such nectarines, when packed in
molded forms (tray pack) ina No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 96 nectarines in the lug box;
or

(if) Such nectarines, when packed
other than as specified in paragraph
(a)(6)(i) of this section, are of a size that
a 16-pound sample, representative of the
nectarines in the package or container,
gont:iins Qot more}han 87 nectarines.

§916.356 [Amended]
16. Paragraphs (a)(7)(i) and (a)(7)(h) of
§916.356 are revised to read as follows:
(a) * * *



Federal Register / VoL 56, No. 157 / Wednesday, August 14, 1991 / Rules and Regulations

(7) f * *

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22 D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 88 nectarines in the lug box;
or

(i) Such nectarines, when packed
other than as specified in paragraph
(@)(7)(i) of this section, are of a size that
a 16-pound sample, representative of the
nectarines in the package or container,
contains not more than 78 nectarines.

§916.356 [Amended]

17. The introductory text of paragraph
(a)(8) of §916.356 is revised to read as
follows:

(a * * *

(8) During July 1 through October 31 of
each fiscal period, no handler shall
handle any package or container of any
variety of nectarines not specifically
named in paragraphs (a) (2), (3), (4), or
() of this section unless;

§916.356 [Amended]

18. Paragraphs (a)(8)(i) and (a)(8)(ii) of
8916.356 are revised to read as follows:

a * Kk *x

(8 * Kk *

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22 D
standard lug box, are of a Size that will
pack, in accordance with the
requirements of a standard pack, not
more than 80 nectarines in the lug box;
or

(i) Such nectarines, when packed
other than as specified in paragraph
(@)(8)(i) of this section, are of a size that
a 16-pound sample, representative of the
nectarines in the package or container,
gcontains not more thag 67 nectarines.

PART 917—FRESH PEARS, PLUMS,
AND PEACHES GROWN IN
CAUFORNIA

19. Section 917.150 is revised to read
as follows:

§917.150 Lot stamping.

Except when loaded directly into
railway cars, exempted under § 917.143,
or for peaches mailed directly to
consumers in consumer packages,
containers of fruit shall be plainly
stamped, prior to shipment, with a
Federal-State Inspection Service lot
stamp number, assigned by such
Service, showing that such fruit has
been inspected in accordance with
§917.45.

20. The introductory text of paragraph
(a) and paragraph (a) (2) and (3) of
§917.442 are revised to read as follows:

§917.442 Peach Regulation 8.

(a) During the period beginning April
15 and ending November 23, no handler
shall ship any package or container of
any variety of peaches except in
accordance with the following terms
and conditions:

(2) Each package or container of
peaches shall bear, on one outside end
in plain sight and in plain letters, the
word “peaches” and, except for
consumer packages in master containers
and consumer packages mailed directly
to consumers, the name of the variety, if
known or, when the variety is not
known, the words “unknown variety.”

(3) Each package or container of
peaches, except consumer packages
mailed directly to consumers, shall bear
on one outside end in plain sight and in
plain letters, the following count and/or
size description of the peaches as
ipplicgble:*

*

§917.442 [Amended]

21. Paragraph (a)(3)(iv) in $917.442 is
revised to read as follows:

a * * *

3 * * *

(iv) The size of peaches, when packed
in loose-filled or tight filled containers,
shall be marked in accordance with the
following table which specifies the tray-
pack size designation in Column A with
the corresponding maximum number of
peaches in a 16-pound sample of each
size of the fruit in Column B:

Table |.—Weight-Count Standards

All Varieties of Peaches

Tight-Filled

for
Packed in Loose or

Containers

Column B
maximum
Column A tray pack size designation
16-lb
sample
_____ 9%
83
84 ™
80—
Y — 64
ra ~ 59
60
o — 45
A 43
39
2" ™7 35
42—.. 30
40----- A
B—,
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22. The introductory text of paragraph
(a) of §917.459 is revised to read as
follows:

§917.459 Peach Regulation 14.

(a) During the period beginning April
15 and ending November 23, no handler
shall ship:

8§917.459 [Amended]

23. Paragraph (a)(4) of § 917.459 is
amended by removing the peach
varieties June Crest and Prima Fire.

§917.459 [Amended]

24. Paragraph (a)(5) of § 917.459 is
amended by adding in alphabetical
order the peach varieties Rich lady and
Sierra Lady and by removing the peach
variety Jefferson Sun.

§917.459 [Amended]

25. Paragraph (a)(6) of § 917.459 is
amended by adding in alphabetical
order the peach variety Topcrest.

§917.459 [Amended]

26. Table 1 of paragraph (a) of
§917.459 is amended by adding in
alphabetical order the following
varieties of peaches to Column A and
corresponding maturity guides to
Column B:

‘ * * * *
AMDEICIESE....veveiieeceree et e e G
JUNE SUN...oiiiinic e H
* .: * i *

Snow Flame................... Supervisor Discretion
* * *
BO-178...coeereereirieis et et G

§917.459 [Amended]

27.  Table | of paragraph (a) of
8 917.459 is amended by removing the
maturity guide from column B of the
following peach variety under Column A
and inserting the revised maturity guide
for that variety in Column B:

Babcock Type........cceu... Supervisor discretion

§917.459 [Amended]

28. The explanatory note following
Table I of paragraph (a) of §917.459 is
revised to read as follows:

Note: Consult with the Federal or Federal-
State Inspection Service Supervisor for the
color standard applicable to varieties not
listed above. Maturity determinations are to
be made at time of picking. Consultation of
the Inspection Supervisor regarding the
established color standard is therefore
advised prior to commencing harvest of any
variety. Regular confirmation of the
requirements in effect also is recommended.
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§917.459 [Amended]
29. The introductory text of paragraph
(b) of §917.459 is amended to read as

follows:
* * *

USDA, room 2525-So., P.O. Box 96456,
Washington, DC 20090-6456; telephone
(202) 475-3915.

SUPPLEMENTARY INFORMATION: These
amendment to the Potato Research and

(o)  During the period April 15 through Promotion Plan, hereinafter referred to

July 2 of each fiscal period, no handler
shall handle any package or container of
any variety of peaches not specifically
named in paragraphs (a) (2), (3) (4) or (5)
of this section unless:

* * * * *

Dated: August 9,1991.
Robert C. Keeney,
Director, Fruitand Vegetable Division.
[FR Doc. 91-19363 Filed 8-13-91; 8:45 am]
BILLING CODE 3410-02-M

Agricultural Marketing Service

7 CFR Part 1207
[AMS-FV-91-235]
RIN 0581-AA47

Potato Research and Promotion Plan;
Amendments to the Plan, Rules and
Regulations Issued Thereunder,
Procedure for the Conduct of
Referenda, and Order Directing That a
Referendum be Conducted.

AGENCY: Agricultural Marketing Service,
USDA.
action: Final rule.

SUMMARY: This action amends the
Potato Research and Promotion Plan
(Plan), the Rules and Regulations issued
thereunder, and the Procedure for the
Conduct of Referenda in accordance
with amendments made to the Potato
Research and Promotion Act by the
Food, Agriculture, Conservation, and
Trade Act of 1990. The amendments to
the Plan include: (1) Levying an
assessment on imported potatoes,
potato products, and seed potatoes
equal to that levied on domestic
production and subjecting importers to
the terms and conditions of the Plan;
and (2) eliminating the provision of the
Plan which permits refunds of
assessments. In addition, conforming
amendments are made to the Rules and
Regulations issued under the Plan and
the Procedure for the Conduct of
Referenda and all 50 States are included
under the Plan. This action also directs
that a referendum be conducted from
August 19 to September 6,1991, to
determine if producers and importers
favor continuance of these amendments.
EFFECTIVE DATE: August 14,1991,

FOR FURTHER INFORMATION CONTACT:
Arthur L. Pease, Marketing Order
Administration Branch, F&V, AMS,

as the Plan, are issued pursuant to the
Potato Research and Promotion Act, as
amended on November 28,1990 [84 Stat.
2041,104 Stat. 3865, 7 U.S.C. 2611 et
seq.], hereinafter referred to as the Act.

This rule has been reviewed by the
U.S. Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

There are an estimated 2,000 handlers
and 6,000 producers who are subject to
the provisions of the Plan currently in
effect. Further, there are approximately
80 importers of potatoes and potato
products for human consumption and
approximately 25 importers of seed
potatoes who will become subject to this
amended Plan. The majority of these
persons may be classified as small
agricultural producers and small
agricultural service firms. Small
agricultural producers are defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of potato
handlers and producers may be
classified as small entities.

The reporting burden on importers, if
submission of reports becomes
necessary, will require approximately 6
hours per year for each importer of
potatoes and potato products for human
consumption and for each importer of
seed potatoes.

The changes to the Plan, rules and
regulations, and procedure for conduct
of referenda are a result of amendments
to the Act. The economic impact of
these changes on importers, which are
described herein, is not expected to be
significant. The assessment to be levied
on imports of potatoes, potato products
for human consumption, and seed
potatoes is the same as that imposed on
domestic producers, currently 2 cents
per hundredweight or equivalent for
potato products. It is expected that the
benefits resulting from die promotion
and advertising of potatoes and potato
products should far outweigh any costs
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associated with the Plan. The changes
will also authorize reporting
requirements and impose recordkeeping
requirements on importers. However,
the economic impact of these
requirements is not expected to be
significant in that normal business
records can be used for completing any
authorized reports, and the
recordkeeping requirements are
consistent with normal business
practices. The amendments also
eliminate refunds of assessments.
Currently, approximately 95 percent of
producers do not seek refunds, and such
refunds amount to only 18 percent of the
total assessments collected. Assessment
income for fiscal year 1990 was
$6,072,669. The increase in funds to the
National Potato Promotion Board
(Board) from assessments on imports is
estimated at $160,000, less than 3
percent of the total projected
assessments collected. The research and
promotion program is expected to
benefit producers, handlers, and
importers alike by expanding and
maintaining new and existing markets.

In accordance with the Paperwork
Reduction Act (PRA) of 1980 (44 U.S.C.
chapter 35) and Office of Management
and Budget (OMB) regulations (5 CFR
part 1320), the information collection
and recordkeeping requirements
contained in this action were submitted
to the OMB and approved under OMB
control number 0581-0093 and 0505-
0001. These OMB control numbers
expire March 31,1994, The Plan, as
amended herein, will authorize the
Board to collect assessments on
potatoes, potato products for human
consumption, and seed potatoes
imported into the United States from
foreign counties. Importers of sucl\
potatoes, potato products, and seed
potatoes will be required to submit such
reports to the Board as it deems
necessary to administer the provisions
of the Plan. However, no immediate
reporting requirements by importers are
contemplated at this time since the
Board plans to have the United States
Customs Service (Customs Service) of
the Department of the Treasury collect
assessments on imported potatoes,
potato products, and seed potatoes.
Importers will be required to maintain
records, and such records will be
subject to inspection. Records will be
required to be maintained for 2 years
beyond the first period of their
applicability.

It is estimated that approximately 105
importers will be subject to these
requirements. Because the Board
contemplates levying the assessment at
the time of importation, or withdrawal,
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for consumption into the United States,
there would be no added reporting
requirements on importers. Importers
nominated for membership on the Board
will complete a membership background
information sheet. The estimated
number of respondents completing this
form will be, at most, five nominees with
an estimated reporting burden of 0.5
hours per response. The membership
background information sheet has been
approved under OMB control number
05050001«

In addition to importers, handlers in
the States of Alaska and Hawaii will be
required to submit the same reports as
those handlers located in the 48
contiguous United States. It is estimated
there are approximately six handlers in
Alaska and Hawaii, and the added
maximum burden will be about 0.33
hours for each handler per month or 3.0
hours per year.

The Act as amended, changes the
definition of potatoes to include
potatoes produced in foreign countries
and imported into the United States, and
makes imported potato products and
imported seed potatoes subject to
assessments. Currently, there is no
provision in the Plan for levying
assessments on imported potatoes,
potato products, or seed potatoes. The
Act, as amended, provides authority for
such a provision, but the continuance of
the provision is contingent on approval
by potato producers and importers in a
referendum to be conducted within 24
months of issuance of this amended
Plan. Thus, the Plan is amended to
include assessments on potatoes, potato
products, and seed potatoes produced in
foreign countries and imported into the
United States. Further, the amended Act
requires the inclusion, under any Plan,
of potatoes produced in die States of
Alaska and Hawaii. Thus, the Plan is
also amended to include potatoes
produced in the States of Alaska and
Hawaii.

To facilitate collection of the
assessments on imported potatoes and
potato products, and seed potatoes, the
Board recommended and the Secretary
of Agriculture (Secretary) proposed that
the Customs Service be designated as
the collecting agency for assessments
levied on such imports. Since all
imported potatoes, potato products, and
seed potatoes are imported into the
United States under the supervision and
control of the Customs Service, this is an
appropriate and efficient method to
collect the Board’s assessment Other
commodity research and promotion
programs utilize the Customs Service as
a means of collecting assessments on
imported products, and the Customs
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Service is agreeable to collect these
potato assessments. An agreement
between the Department and the
Customs Service will be entered into to
implement this action.

The Act, as amended, requires
importer representation on the Board, if
importers are subject to a plan. Up to
five representatives of importers,
appointed by the Secretary, are
authorized to serve as importer
members on die Board. At the current
time, two importer positions will be
added to the Board. This determination
is based on the same criteria as that
used to determine the number of
producer positions on the Board (i.e,,
one position per 5,000,000
hundredweight, or major portion thereof,
of potatoes). There shall be one importer
member for each 5 million
hundredweight, or major portion thereof,
of potatoes, potato product equivalents,
and seed potatoes imported into the
United States. Based on data for the
past 2 years from the Bureau of the
Census, U.S. Department of Commerce,
imports of fresh and seed potatoes were
approximately 6,000,000 hundredweight
per year. Although the formula for
converting processed potatoes to fresh
weight equivalents has not been
formally established, a relatively small
quantity of processed potato products
(approximately 1,000,000
hundredweight) is imported annually.
Therefore, the initial allocation of two
importer positions on the Board should
be well within the criteria used to
determine producer representation. This
representation will enable importers to
participate in developing the Board's
programs, plans and projects, and
express their views and concerns on
how Board funds are used. To obtain
nominees for the importer member
positions on the Board, importer
associations or organizations will be
requested by the Board to furnish
eligible nominees.

The Act, as amended, also authorizes
the elimination of assessment refunds.
Therefore, die refund provisions in the
Plan and the rules and regulations are
eliminated.

During die period beginning on the
effective date of the amended Plan and
ending on the date of the announcement
of the results of the continuance
referendum on the amendments to the
Plan, the Act requires the establishment
of an escrow account equal to 10 percent
of the Board’s proceeds from
assessments collected from both
domestic producers and importers. If
producers and importers approve the
continuation of the amendments, then
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the escrow funds become part of the
Board’s general fund.

However, if producers and importers
voting in the referendum do not approve
the continuation of the amendments,
then the escrow funds will be used to
pay producers and importers who
request a refund of their assessments
paid. Such requests for refunds shall be
submitted to the Board during a 90-day
period which begins 90 days after
publication of the results of the
referendum. If the requests for refunds
exceed the amount in the escrow
account, then the funds will be prorated
among those requesting a refund.
Appropriate amendments have been
made to implement the escrow account
and the refund provisions of the Act.

The Act, as amended, changes the
voting requirements in all referenda by
authorizing importers to vote in any
referendum when importers are subject
to the terms and conditions of the Plan.
Producers and importers voting in
referenda vote on the basis of one
person or entity having one vote. The
recent amendments to the Act eliminate
any consideration of production or
importation volumes with regard to
voter approval in referenda, with the
exception of referenda concerning
suspension or termination of the Plan.
Amendments have been made to the
Plan and Rules and Regulations to
reflect these changes in the Act.

Notice of this action was published in
the Federal Register on June 21,1991 (56
FR 28503). Written comments were
invited from interested persons until July
22,1991. Two comments on the proposed
rule were received, one from the
Canadian Horticultural Council
(Council) and one from the Canadian
Embassy (Embassy).

The Council asked whether the
exemption from assessment for U.S.
potato producers of 5acres or less is
being extended to foreign producers.
The Act [Sec. 1941(h)] provides the
authority to assess imports of
tablestock, frozen or processed potatoes
for ultimate consumption by humans
and seed potatoes. No authority is
provided in the Act to exempt foreign
potato producers of 5 acres or less from
assessment. Therefore, all potatoes,
potato products, and seed potatoes
imported into the United States would
be subject to assessments under the
Plan.

The Council also asked whether the
assessment collected on imported
potatoes and potato products would be
used only to promote imported potatoes
and potato products. The Plan provides
that all funds collected by the Board
must be used to promote potatoes in
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such a fashion as not to favor any
potato type, brand, or locality. The
purpose of the promotion is to
strengthen potatoes’ competitive
position, and to expand and maintain
markets for potatoes and potato
products. Therefore, potatoes from both
domestic and imported sources should
accrue similar benefit from the Plan’s
promotion program.

Both the Council and the Embassy
asked what process will be followed to
prepare a formula to convert processed
potato products to fresh potato
equivalents for the purpose of levying
assessments on imported processed
potato products. The Plan provides that
the Board shall recommend a formula to
the Department to convert imported
frozen or processed potato products to
fresh hundredweight equivalents for
assessment purposes. The Department
will promulgate a conversion formula
following publication in the Federal
Register of a proposed formula. All
interested parties will have an
opportunity to comment on the proposed
formula before the Department makes a
final decision on the conversion formula.

Based on the above, the Administrator
has determined that the issuance of this
final rule will not have a significant
economic effect on a substantial number
of small entities.

After consideration of all relevant
material presented, it is found that this
regulation, as set forth herein, tends to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) This rule amends the Plan
and the Rules and Regulations issued
thereunder, in accordance with the
provisions of the Act as amended by the
Food, Agriculture, Conservation, and
Trade Act of 1990; (2) the referendum to
determine whether to continue the
amendments is scheduled to begin on
August 19,1991; and (3) no useful
purpose will be served in delaying the
effective date until 30 days after
publication of this final rule. Therefore,
this final rule is effective on the date of
publication in the Federal Register.

Referendum Order

It is hereby directed that a referendum
be conducted among domestic producers
and importers of potatoes, potato
products, and seed potatoes to
determine whether producers and
importers favor continuing the
accompanying amendments to the
Potato Research and Promotion Plan, 7
CFR part 1207. The representative
period for establishing voter eligibility

for this continuance referendum shall be
from January 1 to December 31,1990.
The referendum shall be conducted from
August 19 through September 6,1991.

The Act mandates that the Secretary
shall conduct a referendum within 24
months of the effective date of the
amended Plan. The amendments to the
Plan which are subject to the
continuance vote by producers and
importers in the referendum: (1) Levy an
assessment on imported potatoes,
potato products, and seed potatoes
equal to that levied on domestic
production, and provide for importer
representatives on the National Potato
Promotion Board (Board); and (2)
eliminate the provision of the Plan
which permits producers and importers
to request refunds of assessments. The
Act specifies that a majority of the
producers and importers voting in the
referendum must favor such
amendments for the amendments to be
continued.

The Act further mandates that if such
amendments to the Plan are not
approved by a majority of the producers
and importers voting in the referendum,
the Secretary shall terminate such
amendments and the Plan shall continue
in effect without those amendments.

Arthur L. Pease and Georgia C.
Abraham, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, P.O. Box 96456, U.S.
Department of Agriculture, Washington,
DC 20090-6456, are hereby designated
as the referendum agents of the
Secretary of Agriculture to conduct this
referendum. The Procedure for the
Conduct of Referenda in Connection
With Potato Research and Promotion
Plan, as amended, 7 CFR Part 1207.200-
1207.207, shall be used to conduct this
referendum.

Ballots to be cast in the referendum
will be mailed to all known eligible
producers and importers. Ballots will
also be available from the referendum
agents and from local County Extension
Service offices in major potato
producing and importing areas.

List of Subjects in 7 CFR Part 1207

Advertising, Agricultural research,
Marketing agreements. Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, chapter XI of title 7, part 1207
is amended to read as follows:

PART 1207—POTATO RESEARCH AND
PROMOTION PLAN

1. The authority citation for 7 CFR
part 1207 is revised to read as follows:
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Authority: 7U.S.C. 2611 et seq.

2. Section 1207.200 is revised to read
as follows:

§ 1207.200 General.

Referenda for the purpose of
ascertaining whether the issuance by
the Secretary of Agriculture of a potato
research and promotion plan, or the
continuance, termination, or suspension
of such a plan, is approved or favored
by producers and importers shall, unless
supplemented or modified by the
Secretary, be conducted in accordance
with this subpart.

3. Section 1207.201 is amended by
revising paragraph (a) and by adding
paragraph (i) to read as follows:

§1207.201 Definitions.

(@  Actmeans the Potato Research
and Promotion Act, Title I11 ofPub. L.
91-670, 91st Congress, approved January
’1¥1,19Z(1, 84*Stat.3041,35 amended.

(i)  Importer means any person who
imports tablestock, frozen or processed
potatoes for ultimate consumption by
humans, or seed potatoes into the
United States.

4. Section 1207.202 is amended by
revising paragraph (a), the first two
sentences of paragraph (b), and
paragraph (c) to read as follows:

§1207.202 Voting.

(a) Each person who is a producer or
importer, as defined in this subpart, at
the time of any referendum and who
also was a producer or importer during
the representative period, shall be
entitled to only one vote in the
referendum, except that in a landlord-
tenant relationship, wherein each of the
parties is a producer, each such
producer shall be entitled to one vote in
any referendum.

(b) Proxy voting is not authorized, but
an officer or employee of a corporate
producer or importer, or an
administrator, executor or trustee of a
producing estate may cast a ballot on
behalf of such producer, importer, or
estate. Any individual so voting in a
referendum shall certify that such
individual is an officer or employee of
the producer or importer, or an
administrator, executor, or trustee of a
producing estate, and that such person
has the authority to take such
action. * * *

(c) Each producer or importer shall be
entitled to cast only one ballot in the
referendum.

5. Section 1207.203 is amended by
adding a colon at the end of the word
“ascertaining” in the introductory text of
paragraph (c), revising paragraphs (b),
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(© (@ and (3), adding a new paragraph
(©)(@), and revising paragraphs (e) and
(f) to read as follows:

§1207,203 Instructions.

(b) Determine whether ballots may be
cast by mail, at polling places, at
meetings of producers or importers, or
by any combination of the foregoing,

cy * VvV

% for producers, the acreage of
potatoes produced by the voting
producer during the representative
period.

(3 for producers, the total volume in
hundredweight of potatoes produced
during the representative period, and

(4 for importers, die total quantity of
potatoes or equivalent potato products
imported during the representative
period.

(e) Make available to producers and
importers instructions on voting,
appropriate ballot and certification
forms, and, except in the case of a
referendum on the termination or
continuance of a plan, a summary of the
terms and conditions of the Plan:
Provided, That no person who claims to
be qualified to vote shall be refused a
ballot.

(f) Ifballots are to be cast by mail,
cause all the material specified in
paragraph (e) of this section to be
mailed to each producer and importer
whose name and address is known to
the referendum agent
* * * x *

6. Section 1207.204 is amended by
revising paragraph (c) to read as
follows:

§1207.204 Subagents.
* * * * *

(c) Distribute ballots and the aforesaid
texts to producers and importers and
Sgcei\ie any bzillots; which are cast; and

7. Section 1207.302 is revised to read
as follows:

§1207.302 Act

Act means the Potato Research and
Promotion Act Title 11 ofPublic Law
91-670,91st Congress, approvedJanuary
11,1971,84 Stal 2041, as amended.

8. Section 1207.306 is revised to read
as follows:

§1207.306 Potatoes.

Potatoes means any or all varieties of
Irish potatoes grown by producers in the
50 states of the United States and grown
in foreign countries and imported into
the United States.

9. Sections 1207.312 and 1207.313 are
added to read as follows:

-»lt
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§1207.312 Importer.

Importer means any person who
imports tablestock, frozen or processed
potatoes for ultimate consumption by
humans, or seed potatoes into the
United States.

8§1207.313 Customs Service.

Customs Service means the United
States Customs Service of the United
States Department of the Treasury,

10.  Section 1207.320 is amended by
revising paragraph (a), redesignating
paragraphs (c), (d), and (e) as
paragraphs (d), (ej, and (f), respectively,
adding a new paragraph (c), revising
newly redesignated paragraph (d) and
paragraph (f) to read as follows:

§1207.320 Establishmentand
membership.

(@  There is hereby established a
National Potato Promotion Board,
hereinafter called the “Board”,
composed of producers, importers, and a
public member appointed by the
Secretary. Producer members shall be
appointed from nominations submitted
by producers in the various States or
groups of States pursuant to § 1207.322.
Importer members shall be appointed
from nominations submitted by
importers pursuant to § 1207.322. The
public member shall be nominated by
Board members in such manner as
recommended by the Board and
approved by the Secretary, and shall be
appointed by the Secretary.

(c) The number of importer member
positions on the Board shall be based on
the hundredweights of potatoes, potato
products equivalent to fresh potatoes,
and seed potatoes imported into the
United States but shall not exceed five
importer members. Unless the Secretary,
upon recommendation of the Board,
determines an alternate basis, there
shall be one importer member position
for each 5 million hundredweight, or
major fraction thereof, of potatoes,
potato product equivalents, and seed
potatoes imported into the United
States.

(d) Any State in which the potato
producers fail to respond to an officially
called nomination meeting may be
combined with an adjacent State for the
purpose of representation on the Board,
in which case the Board’s producer
member selected by the Secretary will
represent both States, but such
member’s voting power under § 1207.325
shall not be increased.

* * * * *

(f) Should the Board fail to nominate a
public member, the Secretary may
appoint such member.
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11. Section 1207.321 is amended by
revising paragraphs (b) and (d) to read
as follows:

§ 1207.321 Term of office.
*

* * * *

(o)  The terms of office of the Board’s
producer members shall be so
determined that approximately one-third
of the terms will expire each year.
Importer and public member terms shall
run concurrently. All members serving
on the Board on the effective date of this
amendment to the Plan shall continue
serving the term to which they were
appointed.

* *

(d)  No member shall serve for more
than two full successive terms of office.

12. Section 1207.322 is amended by
revising the section heading, revising the
introductory text to the section,
redesignating current paragraph (d) as
paragraph (e), adding a new paragraph
(d), and revising the first sentence of
newly designated paragraph (e) to read
as follows:

§1207.322 Nominations and appointment

The Secretary shall select the
producer, importer, and public members
of the Board from nominations which
TayEe m*adein thf following manner.

(d)  The importer members shall be
nominated by importers of potatoes,
potato products and/or seed potatoes.
The number of importer members on the
Board shall be announced by the
Secretary and shall not exceed five
members. The Board may call upon
organizations of potato, potato products
and/or seed potato importers to assist in
nominating importers for membership on
the Board. If such organizations fail to
submit nominees or are determined by
the Board to not adequately represent
importers, then the Board may conduct
meetings of importers to nominate
eligible importers for Board member
positions. In determining if importer
organizations adequately represent
importers, the Board shall consider

(1) How many importers belong to the
association;

(2) What percentage of the total
number of importers is represented by
the association;

(3) Is the association representative of
the potato, potato product, and seed
potato import industry;

(4) Does the association speak for
potato, potato product, and seed potato
importers; and

(5) Other relevant information as may
be warranted.
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(e) The public member shall be
nominated by the producer and importer
members of the Board. * * *

13.  Section 1207.328 is amended by
revising paragraphs (f) and (h), and
adding paragraphs (j) and (k) to read as
follows:

81207.328 Duties.
* * * * *

(f) To cause the books of the Board to
be audited by a certified public
accountant at least once each fiscal,
period, and at such other time as the
Board may deem necessary. The report
of such audit shall show the receipt and
expenditure of funds collected pursuant
to this part. Two copies of each such
report shall be furnished to the
Secretary and a copy of each such
report shall be made available at the
principal office of the Board for
inspection by producers, handlers, and
i*mpo,[ters;(

(h) To act as intermediary between
the Secretary and any producer,
handler, or imi)orter;

* * * *

() To prepare and submit to the
Secretary such reports from time to time
as may be prescribed by the Secretary
for appropriate accounting with respect
to the receipt and disbursement of funds
entrusted to the Board; and

(k) To establish an interest-bearing
escrow account, pursuant to § 1946(e) of
the Food, Agriculture, Conservation, and
Trade Act of 1990, with a bank which is
a member of the Federal Reserve
System and to deposit into such account
an amount equal to the product obtained
by multiplying the total amount of
assessments collected by the Board,
during the period from the effective date
of this amended Plan to the time a
referendum, required by § 1946(d) of the
Food, Agriculture, Conservation, and
Trade Act of 1990, is conducted on these
amendments, by 10 percent. If the
amendments to the Plan are approved
and continued pursuant to the
referendum, all funds in the escrow
account shall be returned to the Board
for its use. If the amendments to the
Plan are not continued by the
referendum, then the funds in the
escrow account will be refunded to
producers and importers who demand
such refunds in accordance with the
requirements under § 1946(e) of the
Food, Agriculture, Conservation, and
Trade Act of 1990. If the escrow account
funds are not sufficient to refund the
total amount demanded by all eligible
producers and importers, then the funds
in the escrow account will be prorated
among those producers and importers
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properly demanding a refund. Any funds
remaining in the escrow account after
disbursement of such funds to those
producers and importers who demanded
a refund shall be returned to the Board
for its use.

14. Section 1207.342 is amended by
revising the first sentence of paragraph
(a), redesignating current paragraphs (c)
and (d) as paragraphs (e) and (f), and
adding new paragraphs (c) and (d) to
read as follows:

§ 1207.342 Assessments.

(@  The funds to cover the Board’s
expenses shall be acquired by the
levying of assessments upon handlers
and importers as designated in
regulations recommended by the Board
and issued by the Secretary. * * *

(c) The importer of imported potatoes,
potato products, or seed potatoes shall
pay the assessment to the Board at the
time of entry, or withdrawal, for
consumption of such potatoes and
potato products into die United States.

(d) The assessment on imported
tablestock potatoes and frozen or
processed potato products for ultimate
consumption by humans and on seed
potatoes shall be established by the
Board so that the effective assessment
shall be equal to that on domestic
production.

15. Section 1207.343 is revised to read
as follows:

8§1207.343 Refunds

Any producer or importer who has
paid an assessment under this amended
Plan and who is not in favor of
supporting the research and promotion
program as provided for in this Plan
shall have the right to demand and
receive from the Board a one-time
refund of such assessment upon
submission of proof satisfactory to the
Board that the assessment for which the
refund is sought has been paid:
Provided, That the amendment to the
Plan to eliminate provisions for refunds
of assessments is not approved pursuant
to the referendum conducted under
§ 1946(d) of the Food, Agriculture,
Conservation, and Trade Act of 1990.
Any such demand shall be made
personally by such producer or importer
on a form which shall be signed by such
producer or importer and within a time
period prescribed by the Board pursuant
to the regulations. A handler who is also
a producer shall be eligible for refunds
only on potatoes produced by that
handler.

16. Section 1207.350 is amended by
redesignating paragraphs (a), (b), and (c)
as (1), (2), and (3), respectively,

designating the introductory text to the
section as paragraph (a), and adding a
new paragraph (b) to read as follows:

§1207.350 Reports.

(b)  Each importer shall report to the
Board at such times and in such manner
as it may prescribe such information as
may be necessary for the Board to
perform its duties under this part.

17. Section 1207.351 is amended by
revising the first sentence of the
paragraph to read as follows:

§1207.351 Books and records.

,Each handler or importer subject to
this part shall maintain and make
available for inspection by authorized
employees of the Board and the
Secretary such books and records as are
appropriate and necessary to carry out
the provisions of this Plan and the
regulations issued thereunder, including
such records as are necessary to verify
any reports required. * * *

18. Section 1207.352 is revised to read
as follows:

§1207.352 Confidential treatment.

All information obtained from books,
records, or reports required pursuant to
this part shall be kept confidential by all
employees of the Department of
Agriculture and of the Board, and by all
contractors and agents retained by the
Board, and only such information so
furnished or acquired as the Secretary
deems relevant shall be disclosed by
them, and then only in a suit or
administrative hearing brought at the
direction, or upon the request, of the
Secretary, or to which the Secretary or
any officer of the United States is a
party, and involving this Plan. Nothing
in this section shall be deemed to
prohibit:

(a) the issuance of general statements
based upon the reports of a number of
handlers or importers subject to this
Plan, which statements do not identify
the information furnished by any person;
or

(b) the publication by direction of the
Secretary of the name of any person
violating this Plan, together with a
statement of the particular provisions of
this Plan violated by such person.

19. Section 1207.362 is amended by
revising paragraph (b) to read as
follows:

§1207.362

Suspension or termination.
* * * * *

(o)  The Secretary may conduct a
referendum at any time, and shall hold a
referendum on request of the Board or of
10 percent or more of the potato
producers and importers to determine
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whether potato producers and importers
favor termination or suspension of this
plan. The Secretary shall suspend or
terminate such plan at the end of the
marketing year whenever the Secretary
determines that its suspension or
termination is favored by a majority of
the potato producers and importers
voting in such referendum who, during a
representative period determined by the
Secretary, have been engaged in the
production or importation of potatoes or
potato products, and who produced or
imported more than 50 percent of the
volume of the potatoes or potato
products produced or imported by the
producers and importers voting in the
referendum.

20. Section 1207.363 is amended by
revising paragraph (d) to read as
follows:

§1207.363 Proceedings after termination.
(d)  Areasonable effort shall be made
by the Board or its trustees to return to
producers and importers any residual
funds not required to defray the
necessary expenses of liquidation. Ifitis
found impractical to return such
remaining funds to producers and
importers, such funds shall be disposed
of in such manner as the Secretary may
determine to be appropriate.

§1207.412 [Removed]

21. The undesignated center heading
above §1207.412 and § 1207.412 are
removed.

22. Section 1207.500 is amended by
removing paragraphs (a), (b), (c), (d), (e),
(. (@), and (h), adding a new paragraph
(@), and redesignating paragraph (i) as
paragraph (b) to read as follows:

§1207.500 Definitions.

(@  Unless otherwise defined in this
subpart, definitions of terms used in this
subpart shall have the same meaning as
the definitions of such terms which
appear in Subpart—Potato Research and
Eromgtion Elan. .

23. Section 1207.502 is added to read
as follows:

S 1207.502 Determination of membership.

(@) Pursuant to § 1207.320 and the
recommendation of the Board, annual
producer memberships on the Board
shall be determined on the basis of the
average potato production of the 3
preceding years in each State as set
forth in the Crop Production Annual
Summary Reports issued by the Crop
Reporting Board of the U.S. Department
of Agriculture.

(b) Pursuant to § 1207.320 and the
recommendation of the Board, annual
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importer memberships on the Board
shall be determined on the basis of the
average potato, potato product, and
seed potato importation of the 3
preceding years as determined by the
Board’s records.

24. Section 1207.503 is amended by
revising the last sentence of paragraph
(a), redesignating paragraph (b) as
paragraph (c) and revising the newly
redesignated paragraph (c), and by
adding paragraphs (b) and (d) to read as
follows:

§1207.503 Nominations.

(@) * * *A list of nominees shall be
submitted to the Secretary for
consideration by November 1 of each
year.

(b) Nominations for importer member
positions to the Board shall be obtained
from potato or potato product importer
associations or organizations. If such
organizations fail to submit nominees or
are determined by the Board to not
adequately represent importers, then the
Board may conduct meetings of
importers to nominate eligible importers
for Board member positions. In
determining if importer organizations
adequately represent importers, the
Board shall consider:

(1) How many importers belong to the
association;

(2) What percentage of the total
number of importers is represented by
the association;

(3) Is the association representative of
the potato, potato product, and seed
potato import industry;

(4) Does the association speak for
po;[jato and potato product importers;
an

(5) Other relevant information as may
be warranted.

(c) Such meetings shall be well
publicized with notice given to
producers, importers, and the Secretary
at least 10 days prior to each meeting.

(d) The public member shall be
nominated by the producer and importer
members of die Board.

25. Section 1207.507 is amended by
revising paragraph (a) to read as
follows:

§1207.507 Administrative Committee.

(@)  The Board shall annually select
from among its members an
Administrative Committee consisting of
not more than 27 members to include 25
producers, 1 importer, and the public
member. Selection shall be made in such
manner as the Board may prescribe:
Except that such committee shall
include the Chairperson and six Vice-
Chairpersons, one of whom shall also
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serve as the Secretary and Treasurer of

the Board.
* * * *

26. Section 1207.510 is revised to read
as follows:

§1207.510 Levy of assessments.

(@  Anassessment of 2 cents per
hundredweight shall be levied on all
potatoes produced within the United
States and on all tablestock, frozen or
processed potatoes imported into the
United States for ultimate consumption
as human food and all seed potatoes
imported into the United States.

fb) Potatoes used for other nonhuman
food purposes, including starch, are
exempt from assessment but are subject
to the disposition of exempted potatoes
provisions of § 1207.515 of this subpart.

(c) no more than one such assessment
shall be made on any potatoes or potato
products.

(d) No assessments shall be levied on
potatoes grown in the 50 States of the
United States by producers of less than
5 acres of potatoes.

(e) No assessments shall be levied on
otherwise assessable potatoes which
are contained in imported products
wherein potatoes are not a principal
ingredient.

(f) The Board shall provide a formula
to the Customs Service to convert
imported frozen or processed potato
products to fresh hundredweight
equivalents for assessment purposes.

27. Section 1207.512 is amended by
revising the introductory text to the
section to read as follows:

§ 1207.512 Designated handler.

The assessment on each lot of
potatoes produced in the 50 States of the
United States and handled shall be paid
by the designated handler as hereafter

set forth.
* * * *

28. Section 1207.513 is amended by
revising paragraph (a), redesignating
paragraph (b) as paragraph (b)(2),
revising the first sentence of newly
redesignated paragraph (b)(1), adding
paragraph (b)(2), and revising paragraph
(c)(2) to read as follows:

§ 1207.513 Payment of assessments.

(@) Time ofpayment. The assessment
on domestically produced potatoes shall
become due at the time a determination
of assessable potatoes is made in the
normal handling process, pursuant to
8§ 1207.511. If no determination is made
of the utilization of a lot, assessments
shall be due on the entire lot when it
enters the current of commerce. The
assessment on imported potatoes,
potato products, and seed potatoes shall
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become due at the time of entry, or
withdrawal, for consumption into the
United States.

(b) Responsibilityforpayment (1)
The designated handler is responsible
for payment of the assessment on
domestically produced potatoes. * * *

(2 The Customs Service shall collect

payment of assessment on imported
potatoes, potato products, and seed
potatoes from importers and forward
such assessment per agreement between
the Customs Service and the U.S.
Department of Agriculture. Importers
shall be responsible for payment of
assessment directly to the Board of any
assessment due but not collected by the
Customs Service at the time of entry, or
withdrawal for consumption into the
United States. An importer may apply to
the Board for reimbursement of
assessments paid on exempted
products.

(c) Paymentdirectly to the Board. (1)
Except as provided in paragraphs (b)
and (d) of this section, each designated
handler or importer shall remit
assessments directly to the Board by
check, draft, or money order payable to
the National Potato Promotion Board, or
NPPB, not later than 10 days after the
end of the month such assessment is due
together with a report (preferably on
Board forms) thereon.

29.  Section 1207.514 is revised to read

as follows:

$1207.514 Refunds.

A one-time refund of assessments
may be obtained by a producer or
importer only by following the
procedure prescribed in this section;
Provided. That the amendment to the
Plan to eliminate provisions for refunds
of assessments is not approved pursuant
to a referendum conducted under
8§ 1946(d) of the Food, Agriculture,
Conservation, and Trade Act of 1990.

(@) Applicationform. A producer or
importer shall obtain a refund form from
the Board by written request which shall
bear the producer’s or importer’s
signature. For partnerships,
corporations, associations, or other
business entities, a partner or an officer
of the entity must sign the request and
indicate the partner’s or officer’s title.

(b) Submission ofrefund application
to the Board. Any producer or importer
requesting a refund shall mail an
application on the prescribed form to the
Board during a 90-day period which
begins 90 days after publication of the
results of the referendum held pursuant
to § 1946(d) of the Food, Agriculture,
Conservation, and Trade Act of 1990.
The refund application shall show:

(1) Producer’s or importer’s name and
address;

(2) Handler’s or handlers’ name(s) and
address(es);

(3) The number of hundredweight on
which the refund is requested,;

(4) Date or inclusive dates on which
assessments were paid;

(5) Total amount requested to be
refunded; and

(6) The producer’s or importer’s
signature. Where more than one
producer or importer shared in the
assessment payment, joint or separate
refund application forms may be filed. In
any such case, the refund application
shall show the names, addresses,
proportionate shares, and the signature
of each producer or importer.

(c) Proofofpayment ofassessment
Evidence satisfactory to the Board that
payment of assessment kas been made
shall accompany the producer’s or
importer’s refund application. Such
evidence would include, but not be
limited to, receipts given to the producer
by the handler, or copy thereof, import
documents showing payment, and
receipts of payment by importers
directly to the Board.

(d) Payment ofrefund. Should the
amendment to the Plan to eliminate
provisions for refunds of assessments
not be approved pursuant to the
referendum, the Board shall pay refund
requests to producers and importers
who demand such refunds according to
the procedures prescribed in this section
within 60 days after the closing date for
requesting such refunds as specified in
paragraph (b) of this section. If funds m
the escrow account, established
pursuant to § 1946(e) of the Food,
Agriculture, Conservation, and Trade
Act of 1990, are not sufficient to refund
the total amount demanded by all
eligible producers and importers, then
the funds in the escrow account shall be
prorated among those eligible producers
and importers demanding a refund.

30. Section 1207.515 is amended by
revising the first sentence to read as
follows:

§1207.515 Safeguards.

The Board may require reports by
designated handlers and importers on
the handling, importation, ami
disposition of exempted potatoes. * * *

31. Section 1207.532 is amended by
revising the introductory text of the
section to read as follows:

§1207.532 Retention period for records.

Each handler and importer required to
make reports pursuant to this subpart
shall maintain ami retain such records
for at least 2 years beyond the end of
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the marketing year of their applicability:

32. Section 1207.533 is revised to read
as follows:

§1207.533 Avaitability of records.

(a) Each handler and importer
required to make reports pursuant to
this subpart shall make available for
inspection by authorized employees of
the Board or the Secretary during
regular business hours, such records as
are appropriate and necessary to verify
reports required under this subpart.

(b) Importers shall also maintain for 2
years records on the total quantities of
potatoes imported and on the total
quantities of potato products imported,
and a record of each importation of
potatoes, potato products, and seed
potatoes including quantity, date, and
port of entry, and shall make such
records available for inspection by
authorized employees of the Board or
the Secretary during regular business
horns.

33. Section 1207.540 is revised to read
as follows:

§1207.540 Confidential books, records,
and reports.

All information obtained from the
books, records, and reports of handler
and importers and all information with
respect to refunds of assessments made
to individual producers and importers
shall be kept confidential in the manner
and to the extent provided for in
8§ 1207.352 of tiie Plan.

§1207.550 [Removed]
34. Section 1207.550 is removed.
Dated: August 9,1991.
Jo Ann R. Smith,
AssistantSecretary, Marketing and
Inspection Services.
[FR Doc. 91-19339 Filed 8-12-91; 8:45 amj

BILLING CODE 3410-02-M

Commodity Credit Corporation

7 CFR Parte 1468 and 1472

Woo! and Mohair; Payment Program
for Shorn Wool, Wool on Unshorn
Lambs and Mohair (1991-1995)

agency: Commodity Credit Corporation
CCC), USDA

action: Final rule.

summary: The purpose of this rule is to
adopt as a final rule, without change, a
proposed rule which was published in
the Federal Register on May 15,1991
(56 FR 22357). This final rule amends the
regulations at 7 CFR part 1468, to set
forth the 1991-1995 wool and mohair
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payment programs as authorized by the
National Wool Act of 1954, as amended
(the Wool act), and deletes the
provisions at 7 CFR part 1472 which
have been incorporated into part 1468.
This final rule also provides: (1) The
criteria for a producer’s eligibility for
price support payments for wool and
mohair; (2) a limit on their amount of
payments that a producer may receive
under each program; (3) a nonrefundable
deduction requirement of one (1) percent
be made from the amount of payment
due a producer of wool and mohair; and
(@) the producer with no more than sixty
(60) days after the end of the marketing
year to file for a wool or mohair price
support payment

EFFECTIVE DATES* August 14,1991,

FOR FURTHER INFORMATION CONTACT:
Harry D. Millner. Program Specialist,
EOLPD, ASCS, USDA P0. Box 2415,
Washington, DC 20013, Telephone (202)
475-3605.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Department of Agriculture (USDA)
procedures established in accordance
with Executive Order 12291 and
provisions of Departmental Regulations
1512-1 and has been classified as “not
major." It has been determined that
these program provisions will not result
in: () An annual effect on the economy
of $100 million or more, (2) major
increases in cost or prices for consumer,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets..

The title and number of the Federal
assistance program to which this
proposed rule applies are: title-—
Commodity Loans and Purchases;
Number—10.051; as found ip the catalog
of Federal Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule because the
Commodity Credit Corporation (CCC) is
not required by 5U.S.C. 553, or any
other provision of law, to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the human environment
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

This program/activity is not subject to

i die provisions of Executive Order 12372
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which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24,1983).

The Office and Management and
Budget (OMB) has approved the
information collection requirements
contained in the current regulations at 7
CFR parts 1468 and 1472 under the
provisions of 44 U.S.C., chapter 35 and
OMB Number 0560-0023 has been
assigned.

The information collection
requirements at 7 CFR part 1468 have
not changed as a result of this final rule.
The information collection required by 7
CFR part 1468 has been approved by
OMB through August 31,1993.

Public reporting burden for the
information collections contained in
these regulations are estimated to be 15
minutes per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Comments Received

The Commodity Credit Corporation
(CCC) received one comment pertaining
to the proposed rule. This comment was
submitted by a sheep industry
association.

The respondent generally concurred
with the proposed rule but was
concerned with the proposal that an
application for payment had to be filed
as soon as possible after completion of
the producer’s sales of wool and mohair
in a specified marketing year, and in any
event had to be filed no later than 60
days after the end of the specified
marketing year. The respondent
proposes that the final nile amend the
regulations to allow that any application
for payment must be made no later than
one (1) year after the end of a specified
marketing year. The respondent states
that this amendment would address
CCC*s needs and provide the producer
with some flexibility. CCC disagrees
with the respondent proposal for the
following reasons. The 60-day filing
provision would provide:

1. An incentive for producers to file
their application timely.

2. Producers' sales of wool and mohair
to be figured in the National Average
Market Price received by all producers.

3. A greatly reduced administrative
cost for maintaining extra years of
applications, payment, and reporting
data.

4. A more readily verification of
producer sales documents to ensure
compliance with wool and mohair and
other programs requirements.
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5. For promotion fund deductions from

producers due to the wool and mohair
advertising councils to be paid on
marketings for the current year without
unnecessary carryover.

Accordingly, CCC believes the
proposed provision provide for a more
efficient way of administering the wool
and mohair price support payment
program than if it adopted the
respondent’s proposal.

Therefore, it has been determined not
to change the 60-day filing provisions of
the proposed rule.

Based upon a review of the comment
received, it has been determined that
the proposed rule should be adopted as
a final rule without change.

List of Subjects in 7 CFR Part 1468

Assistance grant programs—
Agriculture, Livestock.

Final Rule

Accordingly, Chapter XTV of title 7 of
the Code of Federal Regulations is
amended to read as follows:

1 Part 1468 is revised to read as
follows:

PART 1468—WOOL AND MOHAIR

Subpart—Payment Programs for Wool,
Wool On Unshorn Lambs, and Mohair
(1991-1995)

1468.1 Applicability.

1468.2 Administration.

1468.3 Definitions.

1468.4 Eligibility for payments.
1468.5 Bona fide marketing within a
specified marketing year.

1468.6 Contents of sales documents.
1468.7 Report of unshorn lambs.
1468.8 Computation of payment.
1468.9 Filing application of payment
1468.10 Preparation of application.

1468.11 Joint producers.

1468.12 Successors-in-interest.
1468.13 Payment.

1468.14 Deductions for promotion.
1468.15 Assessment.

1468.16 Offsets.

1468.17 Assignment of payments.
1468.18 Maintenance and inspection of
records.

1468.19 Muisrepresentation, scheme or
device.

1468.20 Refunds to CCC; joint and several
liability.

1468.21 Appeals.

1468.22 OMB control numbers assigned

pursuant to the Paperwork Reduction Act.

Authority: 7 U.S.C. 1781-1787; 15 U.S.C.
714b and 714c.

Subpart—Payment Program for Shorn
Wool, Wool On Unshorn Lambs, and
Mohair (1991-1995

§1468.1 Applicability.

This part sets forth the terms and
conditions of the price support program
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for producers of wool and mohair. The
level of price support for shorn wool,
wool on unshorn lambs, and mohair
shall be determined and announced
annually by CCC. For each marketing
year, price support will be furnished on
pulled wool at such level, in relationship
to the support price for shorn wool, as
CCC determines will maintain normal
marketing practices for pulled wool,
such support shall be made by means of
payments to the producer on the amount
of wool and value of such wool on live
unshorn lambs that are sold or moved to
slaughter in a specified marketing year.
Payments will not be made on the sale
of the pelts or hides of sheep or lambs or
wool removed from such pelts or hides.

§1468.2 Administration.

(a) The wool and mohair program
shall be administered by the
Agricultural Stabilization and
Conservation Service (“ASCS”) under
the general supervision and direction of
the Executive Vice President, CCC. The
program shall be carried out in the field
by the State and county Agricultural
Stabilization and Conservation
committees (“State and county
committees”).

(b) State and county committees and
representatives and employees thereof,
do not have authority to modify or
waive any of the provisions of this part.

(c) The State committee shall take any
action required by this part which has
not been taken by the county committee.
The State committee shall also:

(1) Correct, or require a county
committee to correct, any action taken
by such county committee which is not
in accordance with this part; or

(2) Require a county committee to
withhold taking any action which is not
in accordance with this part

(d) No provision or delegation herein
to a State or county committee shall
preclude the Executive Vice President
CCC, or a designee, from reversing or
modifying any determination made by a
State or county committee.

(e) The Deputy Administrator may
authorize State and county committees
to waive or modify deadlines and other
program requirements in cases where
lateness or failure to meet such other
requirements does not affect adversely
the operation of the programs.

§ 1468.3 Definitions.

The definitions set forth in this section
shall be applicable for all purposes of
program administration. lire terms
defined in part 719 of this title shall also
be applicable except where those
definitions conflict with the definitions
set forth in this section.
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Approving Official means a
representative of CCC who is authorized
by the Executive Vice President, CCC, to
approve an application for payment
made in accordance with this part

ASCS means tire Agricultural
Stabilization and Conservation Servioe.

CCC means the Commodity Credit
Corporation.

DASCO means the Deputy or Acting
Deputy Administrator, State and County
Operations, ASCS, U.S. Department of
Agriculture.

Familymember means a family
member as determined in 7 CFR part
1497 of this chapter.

Goat means an Angora goat or a kid
of an Angora goat.

Grease mohair means mohair as it
comes from the Angora goat or the kid
of an Agnora goat before applying any
process to remove the natural oils or
fats.

Grease woolmeans wool as it comes
from the sheep or lambs before applying
any process to remove die natural oils
or fats.

Lamb means a young ovine animal
which has not cut the second pair of
permanent teeth. The term includes
animals referred to in the livestock trade
as lambs, yearlings, or yearling lambs.

Liveweightis the weight of live lambs
which a producer purchases or sells. In
the event the price for the lambs is
based on weight, the weight actually
used in determining the total amount
payable shall be considered the
liveweight

Localshipping point means the point
at which the producer delivers wool or
mohair to a common carrier (including
any carrier that serves the public in
transporting goods for hire whether or
not such carrier is required to be
licensed by some government authority
to do so) for further transportation or, if
the wool or mohair is not delivered to a
common carrier, the point at which the
producer delivers it to a marketing
agency or a purchaser.

Marketing agency with reference to
shorn wool or shorn mohair means a
person who sells a producer's wool or
mabhair for the procuder’s account, or
buys the producer’s wool or mohair for
the account of the marketing agency,
and with reference to lambs, it means a
commission firm, auction market, pool
manager, or any other person who sells
lambs for the account of a producer.

Marketing year means the period
beginning January 1 and ending the
following December 31, both dates
inclusive.

Mohair means the hair ofthe Angora
goat and also includes the hair of a kid
of a Angora goat

Producerofshorn wool wool on
unshorn lambs, or mohair means a
“person”, as defined in part 719 of this
title, who as owner or as a party to an
agreement under which the party
furnishes labor with regard to the
production of the wool or mohair in
return for the wool or mohair or in the
prooeeds of such wool or mohair.

Pulled wool means wool obtained
from the pelts or hides of dead sheep.
Pulled wool is not eligible for a price
support payment. CCC has determined
that to maintain normal marketing
practices for pulled wool that a payment
will be made on sales of wool on lambs
that have never been shorn. The
payment rate will be at a rate per
hundredweight of live lambs to
compensate for the wool grown on such
lambs while owned by the producer.
This payment is subject to adjustment
by CCC to avoid duplication of
payments on the same wool.

Sales document means the account of
sale, invoice, bill of sale, or other related
document signed by the purchaser
evidencing the sale by the producer of
shorn wool, unshorn lambs, or shorn
mohair to the purchaser.

Shorn mohair means grease mohair
sheared from a live Angora goat or the
kid of an Angora goat. Shorn mohair
does not include pelts or hides or mohair
shorn from pelts or hides, scoured,
carbonized, or dyed mohair or yam,
skeins or other terms which identify the
mohair as being other than in its natural
greasy state.

Shorn wool means grease wool
sheared from live sheep or lambs. Shorn
wool does not include pelts or hides or
wool sheared from pelts or hides,
scoured, carbonized, or dyed wool or
yam, skeins or other terms which
identify the wool as being other than in
its natural greasy state.

Slaughterer means a commercial
slaughterer, that is, a person who
slaughters for sale as distinguished from
a person who slaughters for home
consumption.

§1468.4 Eligibility for payments.

(a) To be eligible for a payment made
under this part, all requirements of this
part must be fulfilled. Payment shall be
made only with respect to producers of:
Shorn wool; wool on unshorn lambs; or
shorn mohair.

(b) The rate of payment for wool on
unshorn lambs will be 80 percent of the
difference between the national average
price per pound received by producers
for shorn wool during a specified
marketing year and a support price for
pound for shorn wool multiplied by the
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average weight of wool per
hundredweight of animals (5 pounds,)

(c) The total amount of payments
whicha “person”, as defined in part
1497 of this chapter may receive under
this part for wool and mohair,
respectively, may not exceed:

(2) $200,000 for the 1991 marketing

year;

(2 $175,000 for the 1992 marketing
year,

(3) $150,000 for the 1993 marketing
year; and

(4) $125,000 for the 1994 and
subsequent marketing years,

(d) (1) To be eligible for price support,
shorn wool and shorn mohair must have
been shorn in the United States. If wool
or mohair is shorn from imported sheep
or lambs, or goats while they are held in
quarantine in connection with their
importation into the United States, such
wool or mohair shall not be considered
to have been shorn in the United States.

(2  Tobeeligible for price support on
wool on unshorn lambs, the wool must
be on lambs that have never been shorn
at the time of sale, or in the case of a
slaughter, at die time of moving to
slaughter.

© @
shorn mohair, the producer must have
owned the wool or mohaiiyat the time of
shearing and must have owned in the
United States the sheep or lambs, or
goats from which the wool or mohair
was shorn for not less than 30 days at
any time prior to the filing of the
application.

(2) With respect to wool on unshorn
lambs, the producer must have owned
the lambs on which the wool is growing
for 30 days or more in the United States
and title must have passed to the buyer
of the lambs within the specified
marketing year. Ifa slaughter is to
qualify fora payment, the slaughterer
must have owned the lambs for 30 days
or more in the United States prior to
their moving to slaughter and they must
have moved to slaughter within the
specified marketing year.

(3) Ownership does not include an
interest as the result of a person having
a security interest, mortgage, or lien.

() Ifsheep, lambs, or angora goats are
imported into the United States, die 30-
day period of required ownership shall
begin after their importation and, if they
were quarantined in connection with
@®uch importation, the period shall begin
after their release from quarantine.

(9) Beneficial interest in the shorn
wool or shorn mohair must always have
been in the producer from the time the
wool or mohair was shorn up to the time
of its sale. A producer has beneficial
interest in wool or mohair:

(1) When the producer owns it and
has not authorized any other person to
sell or otherwise dispose of it, or

(2) When the producer has authorized
another person to sell or otherwise
dispose of such wool or mohair but
continues to be entitied to the proceeds
from any such sale or disposition.

(h) Payments will not be made with
respect to the marketing of shorn wool,
shorn mohair, or wool on unshorn lambs
from imported sheep, lambs, or goats if
any documentation states that the
importation of such sheep, lambs, or
goats is for slaughter.

(i) Payments shall only be made with
respect to bona fide marketings of Bhom
wool or shorn mohair. The sale of shorn
wool or shorn mohair which has been
altered in any manner through
processing, other than scouring or
carbonizing as provided in
8 1468.6(b)(4), or any other process or
act that results in a wool or mohair
product, as determined by CCC, is not
eligible for a payment.

§ 1468.5 Bona fide marketing within a
specified marketing year.

(@  This section is applicable only to

(1) With respect to shorn wool and shorn wool and shorn mobhair.

Marketings shall be deemed to have
taken place in a specified marketing
year if, pursuant to a sale or contract to
sell, in the process of marketing the
following four events were completed in
that marketing year:

(1) Title passed to the buyer;

(2) The wool or mohair was delivered
to the buyer physically or through
documents that transfer control to the
buyer;

(3) The information needed to
determine the total purchase price
payable by the buyer is known to the
producer, the producer’s marketing
agency; and

(4) The full amount due the producer
in connection with the marketing of the
wool or mohair has been paid to the
producer. A promissory note or other
promise to pay, as well as a check not
honored for any reason, shall not be
considered as a payment to the producer
unless CCC makes a determination that:

(i) The producer acted in good faith in
marketing the wool or mohair;

(if) A bona fide marketing occurred;

(iii) The wool or mohair was not
returned to the producer;

(iv) At the time of acceptance of the
document, the producer was not aware
and had no reason to suspect that the
document tendered in payment for the
wool or mohair was not valid; and

(V) The producer made a diligent
effort to obtain payment for the wool or
mohair from the purchaser.
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(b) The price utilized for the purpose
of computing the net sales proceeds
under the provisions of § 1468.8 shall not
exceed the fair market value of the wool
or mohair as determined by CCC

(c) A bona fide marketing shall be
deemed to occur when a producer
relinquishes title to the shorn wool or
shorn mohair in exchange for a specific
amount of money per pound of wool or
mohair tendered, or for services or
merchandise of a specific monetary
value as provided in paragraph (d) of
this section. A sale of wool or mohair by
a producer shall constitute a bona fide
marketing if:

(1) The wool or mohair is sold to a
person or business which is in the
business of purchasing grease basis
wool or mohair; and

(2) The producer selling the wool or
mohair does not sell the wool or mohair
to a family member or to any business in
which the producer and/or family
member has more than a 20 percent
interest.

(d) The exchange of wool or mohair
for merchandise or services of a nature
other than wool or mohair or wool or
mohair products will be considered as a
bona fide marketing if a definite price
for the wool or mohair is established by
the parties prior to the exchange. Such
price, or whatever other price CCC
determines is the fair market value for
such wool or mohair, whichever is
lower, shall be used for the purpose of
computing the net sales proceeds under
the provisions of § 1468.8.

(e) The delivery of wool or mohair on
consignment to a marketing agency to
be sold for the producer’s account does
not constitute a marketing whether or
not a minimum sales price is guaranteed
or an advance against the prospective
sales price is given by the consignee
except wool or mohair delivered to a
marketing agency on consignment is
deemed to have been marketed if the
marketing agency:

(1) Has guaranteed a minimum sales
price;

(2) Is unable to sell the wool or mohair
fordmore than the minimum sales price;
an

(3) Takes possession of the wool or
mohair at the minimum sales price with
the producer’s consent The producer
shall be deemed to have consigned the
wool or mohair when the wool or
mohair has been transferred to a
marketing agency and the producer
provides that such agency shall market
the wool or mohair and that the
producer shall be entitled to the
proceeds of such marketing.
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§1468.6 Contents of sales documents.

(@) The sales documents issued with
respect to a producer’s shorn wool,
shorn mohair, or unshorn lambs which is
attached to each application for
payment must contain a final accounting
and meet the requirements of this
section. Contracts to sell and tentative
settlements are not acceptable sales
documents.

(b) Each sales document must include:

(1) The name, address and zip code of
the seller;

(2) The name, address and zip code of
the purchaser or marketing agency
which issues the sales document;

(3) The date of sale. If the sale of
shorn wool or shorn mohair is by a
marketing agency in parts within a
marketing year, die date when final
settlement is made within that
marketing year for such wool or mohair
that was sold within that marketing year
may be shown on the sales document as
the date of sale instead of the various
dates on which the sales actually took
place. Such document shall contain a
statement that the wool or mohair was
marketed during that marketing year.

(4) For shorn wool and shorn mohair,
the net weight of wool or mohair sold on
a grease basis. If the wool or mohair
was sold as scoured or carbonized, the
original grease weight must be shown as
well as the scoured or carbonized
weight.

(5) For shorn wool and shorn mohair
sold at a farm, ranch or shipping point,
the net amount received by the seller;

(6) For shorn wool and shorn mohair
sold at other points:

(i) The gross amount paid to the seller
on a grease basis.

In addition, the net amount paid to the
seller after the deduction of marketing
deductions must be shown on the sales
document.

(i) Such marketing deductions may be
itemized or as a composite amount for
all marketing charges with an
explanation of what services are
included in that amount. If it is the
practice of a marketing agency to show,
on the sales document, only the net
proceeds after marketing deductions, the
gross sales proceeds and the amount of
the marketing deductions need not be
shown, provided the sales document
contains a statement reading
substantially as follows:

“The net sales proceeds after marketing
deductions shown herein were computed by
deducting from the gross sales proceeds
charges for the following marketing services:
. Details of these charges will be
furnished on request”

All the services for which deductions
are made shall be enumerated in the
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blank space indicated. If a sales
document shows charges without
specifying their nature, they will be
considered marketing charges.
Association dues are marketing
deductions if they include compensation
for marketing services.

(iii)  If a sales document contains a
figure for net proceeds after marketing
deductions, computed for a location
other than the producer’s farm, ranch, or
local shipping point, the person
preparing the sales document shall show
thereon the name of the location for
which the net proceeds have been
computed. If a marketing agency has
guaranteed a minimum sales price for
the wool or mohair, is unable to sell the
wool or mohair for a higher price, and
therefore settles with the producer on
the basis of such guaranteed minimum
price, the sales document shall be on the
basis of guaranteed minimum price,
regardless of a lower price at which the
agency may sell the wool or mohair. In
such a case, the marketing agency shall
indicate on the sales document that the
price is the guaranteed minimum sales
price.

(7) For shorn wool and shorn mohair,
any nonmarketing deductions, such as
charges for bags, storage, interest,
association dues which do not include
compensation for marketing services, or
other charges not directly related to the
marketing of shorn wool or mohair.

(8) If issued with respect to a sale in
which the sale proceeds are other than
in cash, a clear statement that the
transaction is on the basis of the
exchange of merchandise or services
rather than cash.

(9) The original handwritten signature
of the entity, or entity’s agent,
purchasing the shorn wool, shorn
mohair, or unshorn lambs. Carbon or
other facsimile copies of such signature
are not acceptable except as approved
by CCC.

(10) For wool on unshorn lambs:

(i) The number of unshorn lambs sold
which are the source of such wool. If the
sales document does not clearly identify
the lambs as having never been shorn at
the time of sale, the person issuing the
sales document shall add a statement to
that effect. If the sales document refers
to the animals as “unshorn lambs”, this
will indicate that the lambs were never
shorn. If the document issued in
connection with the sale of unshorn
lambs also covers the sale of other
animals, the person preparing the sales
document shall clearly indicate therein
the number and the liveweight of
unshorn lambs included in the sale.

(1) The liveweight of unshorn lambs
sold. If the weight is not determined by
scales, this weight may be an estimated

weight agreed to by the purchaser and
the producer.

(iii) The scale ticket which was issued
with respect to such sales. Such scale
ticket must contain the date of issuance,
the number of lambs weighed, the
classification and weight by
classification of the lambs, the place of
weighing, the name of the weigher and
scale ticket number if any is normally
made by the weigher.

§ 1488.7 Report of unshorn lambs.

(a) Producers who submit an
application for payment on shorn wool
or wool on unshorn lamb payment shall
provide the information required by this
section with respect to the purchase of
unshorn lambs.

(b) For shorn wool payments. (1) If the
application includes wooi removed in
the first shearing of lambs purchased
unshorn, and the producer is able to
identify the lambs from which such wool
was shorn, the producer shall report the
number and liveweight of such lambs at
time of purchase, including those from
which wool was removed after death.

(2) If the producer knows that the
application does not include any wool
which was removed in the first shearing
of lambs purchased unshorn, the
producer will state that there are no
purchases of unshorn lamb related to
the sale of such wool.

(3) (i) Ifa producer does not know
whether the application includes wool
removed in the first shearing from lambs
purchased unshorn, or a producer knows
that such wool is included but is unable
to identify the lambs from which such
wool was shorn, the producer shall
report in chronological order (i.e., on a
“first in, first out” basis) the number and
liveweight at die time of purchase of a
quantity of lambs purchased unshorn
equal to the number of sheep and lambs
from which wool was shorn and
included in the application. This
reporting of purchased lambs shall be
continued in applications for the current
and subsequent marketing years for
payments on shorn wool and for
payments on unshorn lambs until the
producer has accounted for all lambs
purchased unshorn not reported in
previous applications. However, the
producer need not report those lambs
with respect to which the producer can
establish that no price support
application for either shorn wool or
pulled wool has been made in the
current or a subsequent marketing year.

(ii) If the application for payment on
the sale of shorn wool is made after a
producer has accounted for the total
purchases of unshorn lambs, the
producer shall state that there are no
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purchases of unshorn lambs related to
such sale.

(c) For wool on unshorn lamb
payments: (1) If the application is based
onthe sale or slaughter of lambs
purchased unshorn and the producer is
able to identify such lambs, the producer
shall report die number of lambs
purchased and their liveweight at the
time of purchase.

(@ If the producer knows that the
application is not based on the sale or
slaughter of such lambs purchased
unshorn, the producer shall state that
there are no purchases of unshorn lambs
related to the sale or slaughter of such
lambs.

(3 (i) Ifa producer does not know
whether the application is based on the
sale or slaughter of lambs purchased
unshorn, or knows that such lambs are
included but is unable to identify such
lambs, the producer shall report in
chronological order (i.e., on a “first in,
first out” basis) the number and
liveweight at the time of purchase ofa
quantity of lambs purchased unshorn
equal to the number of lambs on which
the application is based. This reporting
of purchased lambs shall be continued
inapplications for the current and
subsequent marketing years for
payments on the wool on unshorn lambs
and shorn wool until the producer has
accounted for all lambs purchased
unshorn that were not reported in
previous applications. However, the
producer need not report those lambs
with respect to which the producer can
establish that no price support
application for either shorn wool or
wool on unshorn lambs has been made
inthe current or a subsequent marketing
year.

(i) If the application for payment on
wool on unshorn lambs is based on the
sale or slaughter of unshorn lambs after
aproducer has accounted for the total
purchases of unshorn lambs, the
producer shall state that there are no
purchases of unshorn iambs related to
such sale or slaughter.

(d) If purchased lambs which the
producer is required to report were
imported, the liveweight required to be
reported shall be the liveweight of the
lambs at the time of import, or, if they
were quarantined in connection with the
importation, at the time of release from
quarantine. For the purpose of reporting
imported lambs, whether they were
purchased or raised by die producer,
they shall be treated as if they had been
purchased. Any report in an application
of purchased lambs and their liveweight
as required by this paragraph shall be
deemed to include lambs both
purchased and raised by the producer.

(e)  Additional information. The
producer shall furnish any additional
details requested by CCC concerning
any report made pursuant to this
section.

§1468.8 Computation of payment.

(@ (1 The amount of the shorn wool o

shorn mohair price support payment
shall be computed by applying the rate
of payment to the net sales proceeds for
the wool or mohair marketed during the
specified marketing year, less the
assessment due as specified in § 1468.15.
For shorn wool payments, if there is a
purchase by the producer of unshorn
lambs, the resultant amount shall be
reduced, by an amount resulting from
multiplying the liveweight of such lambs
reported in the application for payment
by the calculated wool on shorn lambs
price support for such marketing year. If
the amount of the reduction exceeds the
payment computed on the shorn wool
marketed, the liveweight of lambs which
corresponds to the excess amount shall
be carried forward and used to reduce
payments on unshorn lambs marketed
or slaughtered or shorn wool marketed
in the current or subsequent years.

(2) Except as provided in
§ 1468.6(b)(6) with respect to a
guaranteed minimum sales price, the net
sales proceeds for shorn wool and shorn
mohair shall be determined by
deducting from the gross sales proceeds
of the wool or mohair all marketing
expenses, such as any charges paid by
or for the account of the producer for
transportation, handling (including
commissions), grading, scouring, or
carbonizing. The figure so arrived at will
express the net proceeds received by the
producer at the farm, ranch, or local
shipping point.

(b) The amount of the wool price
support payment due to a producer for
wool on unshorn lambs shall be
computed by applying the rate of
payment to the liveweight of the lambs
sold or moved to slaughter during the
specified marketing year, reduced, on
account of the purchase or importation
by the producer of unshorn lambs, by
the liveweight of such lambs reported in
the application for payments, less the
assessment due as specified in § 1468.15.
If the amount of the reduction exceeds
the liveweight of the unshorn lambs sold
or moved to slaughter during said
marketing year, such excess liveweight
shall be earned forward and used to
reduce payments on the wool on
unshorn lambs marketed or slaughtered
or shorn wool marketed in the current or
subsequent years.

(c) All applications filed by a
producer in the same county office
during the specified marketing year,
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shall be considered together for the
purpose of determining the total net
amount of payments due. At CCC’s
discretion, all such applications filed in
different county offices may be
considered together in determining such
}otal payment.

§ 1468.9 Filing application for payment

(a) Applications for payment shall be
filed by the producer with the ASCS
county office serving the county where
the headquarters of the producer’s farm,
ranch, or feed lot, as the case may be, is
located. If the producer has more than
one farm, ranch, or feed lot, with
headquarters in more than one county,
separate applications for payment shall
be filed with the county office serving
each such headquarters covering only
the wool and lambs produced at each
such farm, ranch, or feed lot, except
that:

(1) If the producer sells the entire clip
of wool or mohair in a single sale or if
the entire clip is sold for the producer's
account by one marketing agency, the
producer may file the application for
payment on shorn wool or shorn mohair
in any one of those ASCS county offices;
or

(2) If the producer includes in one sale
unshorn lambs that were ranged,
pastured, or fed in more than one
county, the producer may file the
application for payment on the wool on
such unshorn lambs in any one of those
county ASCS offices. In the event all
business transactions are conducted
from the producer's residence or office,
and the farm or ranch has no other
headquarters, the office or residence
may be considered the farm or ranch
headquarters.

(b) An application for payment shall
be filed as soon as possible after
completion of the producer's sales of
shorn wool, or unshorn lambs, or mohair
in a specified marketing year, or in the
case of slaughter, as soon as possible
after the last of the lambs moved to
slaughter in the specified marketing
year, but in no event shall an
application be filed later than 60 days
after the end of the respective marketing
year.

(c) (1) A producer may request
permission from CCC to withdraw an
application for payment for shorn wool
which constitutes the full first shearing
of purchased wool, or for wool on
unshorn lambs when, as a result of such
application containing the necessary
report of purchases of unshorn lambs,
there is excess liveweight carried
forward which would be used to reduce
payment in the current or future
marketing years. A producer may also
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request permission to amend the
application by omitting sales of those
lots of wool constituting the full first
shearing of unshorn lambs reported.
These requests must be accompanied by
such supporting evidence as may be
required by CCC. If the application was
signed jointly by two or more producers,
the request for withdrawal or
amendment must be signed by each
such producer. To be considered a full
shearing, the wool must constitute the
complete fleece, and not merely tags,
clippings, trimmings around the eyes, or
other off-wools.

(2  If CCC determines that such
conditions described in paragraph (c)(1)
of this section exist, CCC may grant the
request. If the producer has filed
additional shorn wool or shorn mohair
applications in other ASCS county
offices, the request may be granted only
if it is determined that such additional
applications do not include any wool or
mohair removed in the full first shearing
of the lambs or goats which will not be
reported as a result of the withdrawal or
amendment.

§1468.10 Preparation of application.

(a) Application for price support for
shorn wool, shorn mohair, and wool on
unshorn lambs must be submitted by
completion of Form CCC-1155,
“Application for Payment (National
Wool Act)." Marketing agencies may
assist producers in filling out
applications by inserting the information
on sales of wool and mohair and
sending sales documents to the
appropriate county office, but the
producer must sign the application and
is responsible for the requirements as to
the time and manner of filing the
application. If the producer paid
marketing charges not shown on the
sales document, such charges shall be
considered with the marketing charges
shown on the sales document in arriving
at the net proceeds.

(b) The application shall be supported
by the original sales document
evidencing the sale of wool, unshorn
lambs, and mohair. The processing of
shorn wool or shorn mohair by a
process or act which, as determined by
CCC, produces a wool or mohair
product, shall make the wool or mohair
ineligible for a price support payment.
Fayment shall not be made on
marketings of wool or mohair products,
including, but not limited to, items
identified as yam, wool or mohair yam,
skeins, or novelty items. Trimming,
skirting, and cleaning by scouring or
carbonizing, provided the grease basis
weight is established, does not
disqualify the wool or mohair for a price
support payment.

(c) If the producer does not wish the
original sales document to remain with
the county office, a carbon, photocopy,
or other copy of the original document
may be submitted. However, the
producer must submit the original
document to the ASCS county office
where the statements on the copy will
be confirmed by comparison with the
original. The original sales document
shall be appropriately stamped or
marked to indicate that it had been used
in support of an application for payment
under this program and shall be
returned to the producer.

(d) Ifitis the practice of the person or
firm preparing the sales document to
furnish a carbon, photocopy, or other
copy to the seller in the place of the
original, the producer may submit that
copy in support of the application,
provided the copy bears a signature of
the person or of the representative of the
firm preparing the original sales
document. Such copy shall be treated as
an original for the purposes of this
section.

(e) If the original sales document has
been lost or destroyed, the producer
may submit a copy, certified by the
buyer or the producer’s marketing
agency, and such certified copy shall be
treated as an original for the purposes of
this section.

§ 1463.11 Joint producers

In the case of a joint application for
payment, each applicant must be an
eligible producer of shorn wool, pulled
wool, or shorn mohair. Each application
must be signed by the producer or a
person approved by CCC to sign on
behalf of die producer. All of the joint
producers must sign any application
based on the sale of shorn wool or shorn
mohair regardless of whether the wool
Gr mohair was divided among such
producers prior to sale or was sold
without division. All of the joint
producers must sign any application
based on the sale of unshorn lambs
regardless of whether the lambs were
divided among such producers prior to
sale or were sold without division.
When the application shows such joint
production and one or more of the joint
producers refuse to join in the
application, if each such joint producer
signs a form approved by CCC releasing
CCC from any obligation to make a
payment to such a joint producer, CCC
shall make payment of the amount due
the remaining joint producers who sign
the application. Such release shall be
attached to the application. When any
joint producer is entitled to sign an
application but fails to do so, and the
application does not show this interest
as a joint producer, the producer shall
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have no claim against CCC for any
portion of the payment made pursuant
to the application.

§1468.12 Successor8-in-interest.

(@) In the case of death, incompetency,
or disappearance of any producer
eligible to receive payment under this
part, before marketing the shorn wool,
unshorn lambs, or shorn mohair or
before filing an application, the
successors or representatives authorized
to receive payment as set forth in part
707 of this title may make application for
such payment by complying with the
provisions of part 707 of this title. .

(b) If a producer who earned a
payment under this part and filed an
application therefore dies, disappears,
or is declared incompetent, either before
CCC has issued a check in payment or
after CCC has issued a check in
payment but before the draft is
negotiated, the provisions of part 707 of
this title shall be applicable.

(c) If an Indian who is incompetent
earned a payment under this part, an
application for payment may be filed on
the Indian’s behalf by the
Superintendent of the Indian Field
Service of the reservation on which the
Indian resides or by the authorized
representative of such Superintendent.
Such application for payment will be
filed in the county office where the
headquarters of the Indian’s farm or
ranch is located.

§ 1468.13 Payment

(a) Payments under this part shall be
made only on the basis of the net sales
proceeds received for wool or mohair or
the calculated amount of wool grown on
unshorn lambs sold or moved to
slaughter. No payment shall be made on
that part of any sale which has been
canceled or on the basis of prices or
weights which have been fraudulently
increased for the purpose of obtaining
higher payments. No payment shall be
made on sales to a wool or mohair
growers association, which is not a
cooperative marketing association, by
its producer-members on the basis of net
sales proceeds in excess of the fair
market value of the wool or mohair
(grease basis), as determined by CCC.

(b) Notwithstanding any other
provision of this part, price support
payments shall not be made with
respect to that portion of the sales
proceeds received by a producer for
eligible wool or mohair which is based
on sales prices in excess of the
maximum sales price per pound for wool
or mohair as determined by CCC. CCC
shall determine the maximum sales
price per pound for wool or mohair
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marketed in each marketing year on the
basis of the national average market
price for wool or mohair computed for
each marketing year. The maximum
sales price shall be an amount which
CCC determines will encourage the
continued domestic production of wool
or mohair at prices fair to both
producers and consumers in a manner
which would assure a viable domestic
wool or mohair industry. The maximum
sales price shall be publicly announced
by CCC at the end of each marketing
year for wool or mohair.

(0) Ifit is determined by CCC that a
producer knowingly made a false
statement in the application, including
failure to report accurately purchases of
unshorn lambs, no payment shall be
made with respect to such application.

(d) If CCC subsequently determines
that available evidence does not
establish the producer’s right to all or
any part of the payment made, the
amount of such payment shall
immediately become due and repayable
to CCC.

(e) If CCC rejects in whole or in part
an application for payment or, after a
payment has been made, determines
that the available evidence does not
establish the producer's right to the
payment or any part thereof, the county
office shall mail a notice specifying the
reason for such determination to the
producer.

§1466.14 Deductions for promotion.
Deductions for advertising and sales
promotion programs may be made from
payments made under this part pursuant
to promotion agreements executed by a

designee of the Secretary. Such
deductions are assignments by the
producer to the person or agency
designated in such agreements. The rate
of such deductions for the specified
marketing year will be announced and
the appropriate deduction will be made
fromeach payment due under this part
for such specified marketing year.

§1468.15 Assessment

Effective for each of the marketing
years beginning January 1,1991, and
ending December 31,1995, a
nonrefundable deduction of one (1)
percent will be made from the amount of
payment made under this part.

51468.16 Offsets.

Any payment or portion thereof due
any person under this part shall be
allowed without regard to questions of
title under State law, and without regard
toany claim or lien against the wool, the
sheep or unshorn lambs, the mohair or
the angora goats thereof, or proceeds
thereof, in favor of the producer or any

other creditors except agencies of the
U.S. Government. The regulations
governing offsets and withholdings
found at part 1403 of this chapter shall
be applicable to this part.

§ 1468.17 Assignment of payments.

Payments which are earned by a
producer under the payment program for
wool, unshorn lambs, and mohair may
be assigned in accordance with the
provisions of part 1404 of this chapter.

§1468.18 Maintenance and inspection of
records.

(a) The producer filing an application
for a payment under this part and the
marketing agency who furnishes
evidence to such producer for use in
connection with die application, shall
maintain books, records, and accounts
pertaining to the marketing of the
commodity on which the application is
based, for 3 years following the end of
the specified marketing year during
which the marketing took place. The
producer shall maintain books, records,
and accounts pertaining to the
production of wool, sheep, lambs,
mohair and goats, and the shearing
thereof, with respect to which the
producer applies for payment, for 3
years following the end of the specified
marketing year during which the
marketing took place. The producer
shall also maintain books, records, and
accounts showing the purchases of
lambs for 3 years following the end of
the specified marketing year during
which any such lambs have been
marketed. If the producer is required to
report purchases of unshorn lambs on a
“first in, first out” basis, the producer
shall maintain such books, records, and
accounts of such lambs for 3 years
following the end of the specified
marketing year for which such lambs are
to be reported.

(b) If an application is based on the
sale of wool shorn from imported sheep
or lambs, or on the sale of imported
unshorn lambs, or if lambs required to
be reported as purchased unshorn were
imported, the books, records, and
accounts required by paragraph (a) of
this section to be maintained by the
producer shall show the details of such
importation, including the date of arrival
of the lambs in the United States and the
liveweight on such date, and if the
lambs were quarantined, the date when
they were released from quarantine and
their liveweight on such date.

(c) With respect to any application for
payment filed after the end of the
specified marketing year, instead of
maintaining the books, records, and
accounts for the time specified in
paragraph (a) of this section, such
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books, records, and accounts shall be
maintained for'3 years following the
date on which the application is filed.

§1468.19 Misrepresentation, scheme or
device.

(a) Whoever issues a false sales
document or otherwise acts in violation
of the provisions of this program so as to
enable a producer to obtain a payment
to which such producer is not entitled,
shall become liable to CCC for any
payment which CCC may have made in
reliance on such sales document or as a
result of such other action.

(b) The issuance of a false sales
doucment or the making of a false
statement in an application for payment
or other document, for the purpose of
enabling the producer to obtain a
payment to which such producer is not
entitled, will subject the person issuing
such document or making such
statement to liability under applicable
Federal civil and criminal statutes.

§1468.20 Refundsto CCC;joint and
several liability.

(@) In the event there is a failure to
comply with any term, requirement, or
condition for payment arising under this
part, and if any refund of a payment to
CCC shall otherwise become due in
connection with this part, all payments
made under this part to any producer
shall be refunded to CCC, together with
interest as provided for in part 1403 of
this chapter.

(b) All producers shall be jointly and
severally liable for any refund, including
related charges, which is determined to
be due CCC for any reason under the
terms and conditions of this part.

(c) Producers who receive a shorn
wool, shorn mohair, or wool on unshorn
lambs price support payment must
refund to CCC any excess payment
made by CCC with respect to such
payment.

(d) In the event that a shorn wool,
shorn mohair, or wool on unshorn lambs
price support payment was made as a
result of erroneous information provided
by any producer to the county office or
was erroneously computed by such
office, the payment due the producer
shall be recomputed and any payments
made or due shall be corrected as
necessary. Any refund of payments
which are determined to be required as
a result of such recomputations shall be
remitted to CCC with any applicable
interest.

$1468.21 Appeals.

Any producer who is dissatisfied with
a determination made with respect to
this part, may make a request for
reconsideration or appeal of such
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determination in accordance with the
appeal regulations set forth at part 780
of this title.

§1468.22 OMB control numbers assigned
pursuant to the Paperwork Reduction Act
The information collection

requirements contained in these
regulations (7 CFR part 1468} have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. chapter 35and have been
signed OMB Number 0560-0923.

PART 1472—[REMOVED]

2. Part 1472 is removed.

Signed this 7th day of August 1991.
Keith D. Bjerke.
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 91-19254 Filed 8-13-91; 8:45 am]

BILLING CODE S410-05-M

Farmers Home Administration

7 CFR Parts 1924 and 1955
RIN 0575-AA41

Complaints and Compensation for
Construction Defects

AGENCY: Fanners Home Administration,
USDA.
action: Final rule.

SUMMARY: The Fanners Home
Administration (FmHA) is amending its
regulation governing the compensation
for construction defects program. This
program enables FmHA borrowers with
loans made under section 502 of the
Housing Act of 1949 to apply for
compensation to correct defects in
newly constructed dwellings which the
builder cannot or will not correct
Currently, the program is based on
whether complaints are justified or non-
justified. FmHA is amending the
regulation to classify defects as
structural or non-structural and provide
specific guidance on handling each
category of defects. In addition, FmHA
is adding provisions for handling
complaints involving manufactured
housing, and dwellings or units covered
by warranties other than, or in addition
to, the builder’s warranty. The intended
effect of the action is to clarify the
procedure for compensating borrowers
for construction defects which are due
to circumstances beyond the borrower’s
control.

effective DATE: September 13,1991.

FOR FURTHER INFORMATION CONTACT:
Robin H. Ponton, Senior Loan Specialist,
Single Family Housing Servicing and

Property Management Division, Farmers

Home Administration, USDA, 14th and
Independence Avenue SW., room 5307,
Washington, DC 20250, telephone: (202)
382-1452.

SUPPLEMENTARY INFORMATION: On July
20,1990, FmHA published a proposed
rule at 55 FR 29597 to make revisions to
subpart F of part 1924 of chapter XVIII
of the Code of Federal Regulations. This
action proposed to amend the method
used to determine if various defects
were eligible for compensation, and to
include provisions for handling
complaints about defects in
manufactured homes. Interested persons
were invited to submit written
comments concerning the proposed rule
by September 20,1990. Four comments
were received: two comments from
housing advocacy groups, one from an
independent home warranty program,
and one from within FmHA. The specific
recommendations contained in these
comments are addressed below:

Two commentors recommended that
language be inserted in $ 1924.252 to
indicate that FmHA will assist the
borrower in obtaining correction of
items that are determined to be non-
structural. Since the complaint
procedure outlined in $ 1924.259
indicates that FmHA will assist the
borrower in contacting the contractor
and/or manufacturer, we have revised
11924.252 to reflect this. We have also
revised 88 1924.260 and 1924.261 to state
that FmHA will assist the borrower in
contacting the appropriate parties in
handling complaints involving
manufactured housing and/or
independent home warranty companies.

One commentor pointed out that the
definition of "hewly constructed
dwelling” excluded dwellings built
under conditional commitments. We
have revised the definition to include
such dwellings. The same commentor
also recommended that dwellings
constructed under the mutual self-help
program be included under this
definition. We have not adopted this
recommendation. It is inherent in the
mutual self-help housing program that
borrowers assume some of the
responsibility for construction quality in
order to reduce the cost of the finished
dwelling. However, we recognize that
contractors may perform some of the
work on such dwellings. If the defects
result from work performed by a
contractor, then these defects would be
eligible for compensation under this
regulation.

One commentor was concerned that
the definition of structural defect was
much more broad than the one used by
independent home warranty companies
and HUD. The commentor suggested
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that the term “structural defects” should
only apply to load bearing components
and that such things as safety features
and protective materials could be
defined as “major deficiencies.”
However, the statute specifically refers
to “structural defects” and gives the
Secretary discretion to “prescribe the
terms and conditions under which
expenditures and payments may be
made * *  Therefore, we have made
the definition of “structural defect”
intentionally broader than those used by
HUD or private industry. This
recommendation was not adopted.

Two commentors suggested that the
18 month statutory limit for filing
complaints is too shortin some cases
and one suggested that FmHA petition
Congress to “permit an extension of the
18 month limit, applicable only when the
defect is not practicably observable
before that time.” We believe that most
serious structural defects are detectable
within the 18 month period and it would
be unrealistic to expect FmHA to be
able to determine the cause of defects 10
years after the dwelling was completed.
Therefore, we have not adopted this
recommendation.

Section 1924.258 provides for
notification of borrowers concerning
their options under this regulation
within 30 days of loan closing or final
inspection of the property, whichever is
later. One commentor suggested that
should final inspection not occur within
one year, borrowers should be notified
at that time, because “FmHA borrowers
are not always sophisticated and need
time to pursue their rights.” If the
commentor is inferring that borrowers
are entitled to compensation under this
regulation if the construction is not
completed within one year, this is not
correct Compensation for construction
defects is not granted in cases where the
contractor did not complete items listed
in the construction specifications.
Therefore, we have not adopted this
recommendation.

Another commentor expressed
concern that the last sentence in
§ 1924.258 delayed advising the
borrower of apparent structural defects
until it might be too late to file a daim.
We have amended this section to
require that if FmMHA does so notify the
borrower, the notification will be
documented in the borrower's case file
to show that the defect was known to
FmHA within the 18 month timeframe.

Under § 1924.266, one commentor
stated that requiring the contractor
making the repairs to provide a
warranty covering these repairs may be
costly and unattainable, and
recommended clarification of the terms



Federal Register / Vol. 56,

of the required warranty. We have
amended this section to state that the
warranty will be the standard FmHA
Builder’s Warranty and/or the
manufacturer’8 warranty on items such
as the heat pump, hot water heater,
floorcoverings, etc., as prescribed in
subpart A of part 1924 of this chapter.

One commentor objected to the
requirement that borrowers attempt to
sell the dwelling or unit before FmHA
would consider accepting a voluntary
conveyance. The commentor stated that
borrowers would be marketing defective
properties, exposing both themselves
and FmHA to possible litigation. We
have amended this section to require
borrowers to attempt to sell their
property only if it meets FmHA’s
standards for "program” properties as
prescribed in subpart A of part 1944 of
this chapter. If this is not the case,
FmHA will consider accepting a
voluntary conveyance and then market
the property as “nonprogram” with the
appropriate deed restrictions. We have
also included a reference to this
provision under subpart A of part 1955
of this chapter.

One commentor suggested raising the
dollar limits under § 1924.266 to reflect
current costs for moving, storage and
related expenses. In the proposed rule,
FmHA did raise the daily limit for
temporary living expenses to equal the
Government per diem rate for the area
in which the residence is located. We
have further amended this section to
increase allowances for other expenses
related to the claim for compensation.

One commentor questioned the use of
a "form designated by FmHA," stating
that neither die public nor FmHA
County Supervisors would be provided
with any specific information. All
applicable forms and instructions are
available in any FmHA office, and the
instruction manual inserts furnished to
FmHA field offices contain detailed
procedures for handling complaints. We
have revised the applicable sections to
reflect that all forms and instructions
are available in any FmHA office.

Classification

This action has been reviewed under
USDA procedures established in
Departmental Regulation 1512-1, which
implements Executive Order 12291, and
has been determined to be nonmajor
because it will not result in an annual
effect on the economy of $100 million or
more.

Programs Affected

These changes affect thé following
FmHA programs as listed in the catalog
of Federal Domestic Assistance:
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10.410 Low Income Housing Loans (Section
502 Rural Housing Loans)

Intergovernmental Consultation

For the reasons set forth in the Final
Rule related notice to 7 CFR part 3015,
subpart V (48 FR 29115, June 24,1983),
this program is excluded from the scope
of Executive Order 12372 which requires
intergovernmental consultation with
State and local officials.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, "Environmental Program”. It
is the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and
in accordance with the National
Environmental Policy Act of 1969 (Pub.
L. 91-190), an Environmental Impact
Statement is not required.

The following revisions have been
made to the proposed rule:

Section 1924.252 has been revised to
state that FmHA will assist the
borrower in obtaining assistance
through the independent home warranty
company’s and/or manufacturer’s
complaint resolution process.

Section 1924.253 has been revised by
clarifying the definition of newly
constructed dwelling to include
dwellings constructed under conditional
commitments. It also includes a dwelling
constructed under the mutual self-help
program, but only as to the work which
was performed by a contractor or
covered by a manufacturer’s warranty.

Section 1924.258 has been revised to
clarify guidance on notifying borrowers
of the provisions of this subpart, and
provide for documentation of this
notification in the borrower's case file.

Sections 1924.260 and 1924.261 have
been revised to provide that FmHA will
assist borrowers with completing the
complaint resolution process for
independent home warranty companies
and/or manufactured housing units.

Section 1924.262 has been revised to
provide guidance on handling
construction defect complaints on
dwellings constructed by the self-help
method.

Section 1924.265 has been revised by
deleting the references to loans to
purchase an existing dwelling or
manufactured housing unit

Section 1924.266 has been revised to
require the borrower to sell the dwelling
or unit only if it meets the criteria for
decent, safe and sanitary housing as
prescribed in subpart C of part 1955 of
this chapter. If the dwelling or unit does
not meet these criteria, FmHa will
consider accepting a voluntary
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conveyance of the property. This section
has also been revised to raise the dollar
limits for related expenses in connection
with a claim for compensation under
this subpart.

Former § 1924.263 has been
renumbered to § 1924.276 and revised to
require that debarment be initiated
against contractors, as companies and
individuals, and their successor entities,
if known, even if the contractor has gone
out of business.

Section 1924.300 has been added to
provide the OMB control number for this
regulation.

Section 1955.10 of subpart A of Part
1955 of this chapter has been revised to
include a reference to consideration of
acceptance of voluntary conveyances
under subpart F of part 1924 of this
chapter.

List of Subjects
7 CFR Part 1924

Construction and repair, Housing,
Loan programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate income
housing, Claims, Construction
complaints, Construction defects.

7 CFR Part 1955

Agriculture, Drug traffic control,
Foreclosure, Government property, Loan
programs—agriculture, Loan programs—
housing and community development,
Rural areas.

Accordingly, chapter XVIII, title 7,
Code of Federal Regulations is amended
as follows:

PART 1924—CONSTRUCTION AND
REPAIR

1. The authority citation for part 1924
is revised to read as follows and the
authority citation at the beginning of
each subpart is removed.

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR 2.23 and 2,70.

2. Subpart F (consisting of §§ 1924.251
through 1924.300) of part 1924 is revised
to read as follows:

Subpart F—Complaints and Compensation
for Construction Defects

Sec.

1924.251 Purpose.

1924.252  Policy.

1924.253  Definitions.

1924.254-1924.257 [Reserved]

1924.258 Notification of borrowers.

1924.259 Handling dwelling construction
complaints.

1924.260 Handling manufactured housing
(unit) construction complaints.
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Sea

1924.281 Handling complainta involving
dwellings covered by an independent or
insured home warranty plan.

1924.262 Handling complaints involving
dwellings constructed by the self-help
method.

1924.263-1924.264 {Reserved]

1924.265 Eligibility for compensation for
construction defects.

1924.266 Purposes for which claims may be
approved.

1924.267-1924.270 [Reserved]

1924.271 Processing applications.

1924.272 [Reserved]

1924.273 Approval or disapproval.

1924.274  Final inspection.

1924.275 [Reserved]

1924.276 Action against contractor.

1924.277-1924.299 [Reserved]

1924.300 OMB control number.

Subpart F—Complaints and
Compensation for Construction
Defects

§1924.251 Purpose.
This subpart contains policies and
procedures for receiving and resolving
complaints concerning the construction

of dwellings and construction,
installation and set-up of manufactured
homes (herein called "units”), financed
by the Farmers Home Administration
(FmHA), and for compensating
borrowers for structural defects under
section 509(c) of the Housing Act of
1949, as amended. Provisions of this
subpart do not apply to dwellings
financed with guaranteed section 502
loans.

S1924.252 Policy.

FmHA is responsible for receiving and
resolving all complaints concerning the
construction of dwellings and the
construction, installation and set-up of
units financed by FmHA. FmHA must
determine whether defects are structural
or non-structural. If the defect is
structural and is covered by the
builder’s/dealer-contractor’s (the
"contractor”) warranty, the contractor is
expected to correct the defect If the
contractor cannot or will not correct the
defect, the costs of correcting the defect
may be paid by the Government, or the
borrower may be compensated for
correcting the defect under the
provisions of this subpart If the defect
is non-structural but is covered under
the provisions of the contractor’s
warranty or independent home
warranty, the contractor is still expected
to correct the defect. FmHA will assist
the borrower in obtaining assistance
through the independent home warranty
company’s and/or manufacturer’s
complaint resolution process. However,
if die contractor cannot or will not
correct a non-structural defect covered

under the provisions of die contractor’s
warranty, the Government will not pay
the costs for correcting the defect, nor
will the borrower be compensated for
doing so.

$1924.253 Definitions.

As used in this subpart, the following
definitions apply:

(@) Newly constructed dwelling. One
which:

(1) Is financed with a Section 502
insured loam

(2) Was constructed substantially or
wholly under the contract method, or
under a conditional commitment, or, as
to only work performed by a contractor
or covered by a manufacturer’s
warranty, under the mutual self-help
program.

(3) Was not more than one year old
and not previously occupied as a
residence at the time financial
assistance was granted unless FmHA
has extended the conditional
commitment issued on a newly
constructed dwelling in accordance with
sugpart A of part 1844 of this chapter;
an

(4) Had the required construction
inspections performed by FmHA, the
Department of Housing and Urban
Development (HUD), or the Veterans
Administration (VA).

(b) Newly constructed manufactured
home (unit). One which:

(1) Is financed with a section 502
insured loan;

(2) Was not more than one year old
and not previously occupied as a
residence at the time financial
assistance was granted; and

(3) Is built to the Federal
Manufactured Home Construction and
Safety Standards (FMHCSS) and is
certified by an affixed label as shown in
Exhibit F of subpart A of part 1944 of
this chapter.

(c) Non-structural defect. A
construction defect which does not
affect the overall useful life, habitability,
or structural integrity of the dwelling or
unit. Some non-structural defects may
be covered under the contractor’s
warranty. Examples of non-structural
defects include, but are not limited to:

(1) Cracks attributed to normal curing
or settlement

(2) Cosmetic defects in cabinets,
woodwork, floorcovering, wallcovering,
ornamental trim, etc.

(3) Improper or incomplete seeding or
sodding of yard, or failure of trees,
shrubs, grass and other landscaping
items to thrive.

(4) Improper grading of yard, unless
the grade is causing damage which may
lead to a structural defect.
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(d)  Structuraldefect A defect in the
dwelling or unit installation or set-up of
a unit, or a related facility or a
deficiency in the site or site
development which directly and
significantly reduces the useful life,
habitability, or integrity of the dwelling
or unit The defect may be due to faulty
material, poor workmanship, or latent
causes that existed when the dwelling
or unit was constructed. The term
includes, but is not limited to:

(1) Structural failures which directly
and significantly affect the basic
integrity of the dwelling or unit such as
in the foundation, footings, basement
walls, slabs, floors, framing, walls,
ceiling, or roof.

(2) Major deficiencies in the utility
components of the dwelling or unit or
site such as faulty wiring, or failure of
sewage disposal or water supply
systems located on the property
securing the loan caused by faulty
materials or improper installation.

(3) Serious defects in or improper
installation of heating systems or central
air conditioning.

(4) Defects in or improper installation
of safety and security devices, such as
windows, external doors, locks, smoke
detectors, railings, etc., as well as failure
to provide or properly install devices to
aid occupancy of dwellings by
handicapped individuals, where
required.

(5) Defects in or improper installation
of protective materials, such as
insulation, siding, roofing material,
exterior paint, etc.

8§ 1824.254-1924.257 [Reserved]

§1924.258 Notification of boirowers.

FmHA will notify by letter all
borrowers who receive Section 502 RH
financial assistance for a newly
constructed dwelling or unit of the
provisions of this subpart. Subsequent
owners of eligible dwellings will also be
notified in accordance with this section.
Borrowers will be notified within 30
days after the loan is closed, or within
30 days after final inspection, whichever
is later. This notification will contain
information concerning time frames for
filing claims under this subpart. FmHA
will also notify and advise borrowers of
tiie construction defects procedure at
any time construction defects are
apparent within the statutory time frame
and favorable results cannot be
obtained from the contractor. This
notification will be documented in the
borrower’s case file.
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$1924.259 Handling dwelling construction
complaints.

This section describes the procedure
for handling construction defect
complaints.

(@) Each borrower who complains
about construction defects will be
requested to make a written complaint
using a format specified by FmHA
(available in any FmHA office). All
known defects will be listed. An oral
complaint may be accepted if making a
written complaint will impose a
hardship on the borrower. If an oral
complaintis made, FmHA will notify the
contractor on behalf of the borrower.

(b) The borrower will be informed
that if, after 30 calendar days, die
defects have not been corrected or other
satisfactory arrangements made by the
contractor, the borrower should notify
FmHA using a format specified by
FmHA (available in any FmHA office).

(c) FmHA will advise die contractor in
writing of the borrower’s complaint, the
time and date of planned inspection by
FmHApersonnel, and request dial the
contractor accompany die inspector and
borrower on a joint inspection of the
property in an attempt to resolve die
complaint.

(d) If, prior to die planned inspection,
the contractor informs FmHA that the
alleged defect(s) has been or will be
corrected within 30 calendar days,
FmHAwill notify the borrower.

(e) If the case is not resolved as
outlined in paragraph (d) of this section,
FmHA will:

(1) [Reserved]

(2 Notify the borrower, contractor
and manufacturer, if applicable, in
writing of FmHA's findings and who has
been determined responsible for
correcting the defect(s).

0) If the defects are determined to be
covered under the contractor’s
warranty, FmHA will advise die
contractor that the repairs must be
completed within 30 calendar days or
other time period agreed to by the
borrower, die contractor, and FmHA.

(i)  FmHA will further advise the
contractor and/or manufacturer that if
the defect(s) are not corrected, the
Government will consider compensating
the borrower for the costs of correcting
the defectfs). hi such a case, the
contractor and/or manufacturer may be
liable for costs paid by the Government
and may be subject to suspensionand/
or debarment pursuant to subpart M of
part 1940 of this chapter (available in
any FmHA office). Even if the
manufacturer is determined to be solely
responsible for the defect, the contractor
will still be held liable for correction of
the defect

(3) Should a contractor refuse to
correct a defect after being officially
requested in writing to do so, FmHA will
promptly institute formal suspension
and debarment proceedings against the
contractor (as a company and as
individual{s)) in accordance with
subpart M of part 1940 of this chapter
(available in any FmHA office). The
contractor’ failure to reply to official
correspondence or inability to correct a
defect constitutes noncompliance.

(4) Ifthe contractor is willing to
correct legitimate defects but die
borrower refuses to permit this, FmHA
will document the facts in the
borrower’s case file. If the borrower
chooses to file a claim for compensation
for these defects, die circumstances of
the borrower’s refusal will be reviewed
and may be sufficient grounds for
disapproval of the claim.

(9) (Reserved]

(h) (Reserved]

§1924.269 Handling manufactured
housing (unit) construction complaints.

When a borrower who has purchased
a manufactured home (or “unit”)
complains about construction defects,
the borrower will be instructed to first
contact the dealer-contractor from
whom the unit was purchased. FmHA
will assist the borrower in obtaining
assistance through the dealer-
contractor’s and/or HUD’s complaint
resolution process. If the dealer-
contractor cannot resolve the complaint,
the borrower should contact the
appropriate State Administrative
Agency (SAA) or HUD. If the complaint
resolution process does not result in the
correction of die defect the borrower’s
complaint will be handled in accordance
with § 1924.259 of this subpart

§1924.261 Handling complaints Involving
dwellings covered by an independentor
insured home warranty plan.

Borrowers with complaints about
dwellings oovered by an independent or
insured home warranty plan will be
instructed to first contact the warranty
company and follow the complaint
resolution process for that company,
with the assistance of FmHA, if needed.
If the complaint is not resolved in this
manner, it will be handled under
§ 1924.259 of this subpart.

§1924262 Handling complaints involving
dwellings constructed by the self-help
method.

When a borrower whose dwelling
was constructed by the self-help method
complains about construction defects,
FmHA will determine whether the
defect is the result of work performed by
a contractor or work performed by the
borrower under the guidance of the self-
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help group. Defects which are
determined to be the responsibility ofa
contractor will be handled in
accordance with § 1924.259 of this
subpart. Defects determined to be the
result of work performed by the
borrower are not eligible for
compensation under this subpart

8§88 1924.263-1924.264 (Reserved]

§ 1924.265 Eligibility for compensation for
construction defects.

(a) To be eligible for assistance under
this subpart, the following criteria must
be met

(1)  The approval official, in
consultation with the State Architect/
Engineer and/or Construction Inspector,
must determine that

(D The construction is defective in
workmanship, material or equipment, or

(ii) The dwelling or unit has not been
built in substantial compliance with the
approved drawings and specifications,
or

(iii) The dwelling or unit does not
comply with die FmHA construction
standards in effect at the time the loan
was approved or the conditional
commitment was issued, or

(iv) Hie property does not meet code
requirements.

(2) The claim must be forone or more
of the following:

(i) To pay for repairs;

(i) To compensate the owner for
repairs;

(iii) To pay emergency living or other
expenses resulting from the defect; or

(iv) To acquire title to property.

(3) The dwelling or unit must be newly
constructed as defined in § 1924.253 of
this subpart and financed with an
insured Section 502 RH loan.

(4) The claim seeking compensation
from FmMHA must be filed with FmHA
within 18 months after the date financial
assistance is granted. Defects for which
claims are filed beyond fee 18-month
period must have been documented by
FmHA in fee borrower’s Gase file or on
the form designated by FmHA (available
in any FmHA office), prior to expiration
of fee 18-month period. For loans made
to construct a new dwelling or erebt a
new manufactured housing unit,
financial assistance ispanted on fee
date of final construction inspection and
acceptance by fee borrower and FmHA.
Claims must be submitted by completing
fee designated form (available in any
FmHA office).

(5) Any obligation of the contractor to
correct fee defects) under a contractor’s
warranty must have expired, or fee
contractor is responsible for making
corrections under the contractor’s
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warranty but is unable or unwilling to
do so.

(o)  Subsequent owners of eligible
dwellings or units who are also Section
502 borrowers may be eligible to receive
compensation for construction defects.
These owners will be notified in
accordance with § 1924.258 of this
subpart. However, the claim for
compensation must be filed in
accordance with paragraph (a)(4) of this
section within the 18-month period
established for the original rural housing
(RH) borrower.

§ 1924.266 Purposes for which claims may
be approved.

(@) Eligible purposes. A claim may be
approved to:

(1) Pay, or reimburse the borrower for
costs already paid, to repair major
structural defects which are completed
in accordance with plans and
specifications approved by FmHA.
Repairs must be made by a reputable
licensed contractor and a warranty
covering the repairs will be issued by
the contractor when the repairs are
completed, as prescribed in Subpart A
of this part. Payment will be based on
actual cost of die development and the
borrower must provide evidence to
reasonably establish the development
cost. Workmanship and materials used
in repairs must be consistent with the
level of quality specified in the original
dwelling or unit specifications and/or
comparable to the items being replaced.
Payment may be made:

(D to cover damages which are a
direct result of the defect to permanent
enhancements made, such as
landscaping, completion of unfinished
living spaces, etc., of the dwelling or
unit, installation or set-up of the unit, or
related facilities, and

(i) for costs approved by FmHA for
professional reports by engineers,
architects or others needed to determine
cause of or means to repair the defect.

(2) Reimburse the borrower for funds
expended for emergency repairs.
Emergency repairs are those repairs
necessary to preserve the integrity of the
structure, to prevent damage or further
damage to personal property or fixtures
in the dwelling or unit and related
facilities, or to prevent or eliminate
immediate health hazards. Receipts or
other evidence of borrower’s
expenditures must be provided.

(3) Acquire title to the property by the
Government and, when appropriate,
compensate the claimant for any loss of
borrower contribution at the time the
loan was closed. Conveyance of
properties under this section will be
handled in accordance with subpart A
of part 1955 of this chapter.

(i) Before FmHA accepts a
conveyance, the borrower must attempt
to sell the dwelling or unit in accordance
with subpart C of part 1965 of this
chapter, if the dwelling or unit is
considered decent, safe and sanitary as
prescribed in subpart C of part 1955 of
this chapter. If the property is sold,
FmHA will:

(A) Pay the borrower’s relocation
expenses, including temporary living
expenses as prescribed in paragraph
(a)(4) of this section, until another
suitable property can be located;

(B) Pay related sales expenses, as
prescribed in subpart C of part 1965 of
this chapter, if the property is sold for
less than the debt against it;

(C) Release the borrower from
personal liability for the remaining
FmHA debt; and

(D) Process an application for a new
RH loan if the borrower so desires and
is 8till eligible for FMHA assistance.

(ii) If the dwelling or unit is not
considered decent, safe and sanitary as
prescribed in subpart C of part 1955 of
this chapter, FmHA should accept a
voluntary conveyance of the property
under the provisions of subpart A of
part 1955 of this chapter. Compensation
for properties taken into inventory under
this paragraph may not exceed the
difference between the present market
value of the security as established by
the appraisal when the loan was made
and the amount of the FmHA loan and
any prior liens.

(iii) A borrower contribution which
may be compensated for under this
paragraph may be such things as:

(A) A borrower’s land or cash
contribution,

(B) Development work done by the
borrower under the self-help program or
borrower method of construction, the
cost of which was not included in the
loan funds,

(C) Attorney fees, abstract costs or
title insurance costs actually paid by the
claimant in connection with closing the
loan.

(4)  Pay or reimburse the borrower for
temporary living expenses,
miscellaneous expenses, storage of
household goods and moving expenses
incurred as a result of the defect.

(i) Payment under this paragraph may
be made under either of the following
circumstances:

(A)  The property is acquired by the
Government in accordance with subpart
A of part 1955 of this chapter and FmHA
determines that the dwelling is not
habitable and the severity of the
defect(s) prevents the property from
being repaired and made suitable as a
permanent residence for the borrower.
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(B)  The property is not acquired by
the Government but FmHA determines
that the dwelling is not habitable or
must be vacated in order to repair the
defects.

(ii) Claims for compensation under
paragraph (a)(4) of this section are
limited as follows:

(A) Compensation may be granted for
temporary living expenses for not more
than 45 calendar days per claim unless a
longer period is authorized by FmHA.
Compensation will be paid for actual
cost to the claimant not to exceed the
Government per diem rate for the area
where the borrower’s dwelling or unit is
located. Reimbursement may be claimed
for expenses such as food, lodging,
laundering, etc., which would not have
been incurred had the claimant
remained in the house.

(B) Compensation may be granted for
actual miscellaneous expenses not to
exceed $500 to cover such items as
utility connect and disconnect fees.

(C) Compensation may be granted for
moving and storage expenses not to
exceed $5,000 unless authorized by
FmHA and not to exceed the actual cost
of moving the claimant household with
personal belongings a distance of not
more than 50 miles from the original
residence. Compensation for storage
expenses may not exceed that amount
paid to store household furnishings for
45 days.

(D) A strict accounting of the use of
such funds must be maintained by the
borrower and will be verified by FmHA.

(5) Compensate the claimant for
reasonable interest paid on loans
obtained for the sole purpose of
correcting structural defects or other
approved purposes under this section.

(b)  Ineligible purposes. Compensation
will not be granted for:

(1) Completion of a dwelling or unit or
installation of materials/items required
under the construction contract and/or
specifications.

(2) Defective items which were not
completed under the contract method or
under the conditional commitment and
supported by a builder’s warranty.
Work performed under the borrower
method or self-help program without a
warranty by a responsible party is not
eligible for compensation.

(3) Damage caused by defective
design, workmanship, or material in
making enhancements to or remodeling
the dwelling or unit or related facilities
which were not financed or approved by
FmHA

(4) The loss of past, present or future
wages or salary directly or indirectly
resulting from the defect
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(5) Treatment forphysical or
psychological damages including
medical and dental claims.

{6} Death benefits or funeral expenses.

(7) Damages encountered as a result
of war, civil disorder, Rood, tornado,
lightning, earthquake or acts of nature
which die structure was not designed to
withstand.

(8) Damages resulting from the
homeowner's negligence or failure to
properly maintain the property.

(9) Damage to personal property.

§81924.267>1924.270 (Reserved]

§1324.271 Processing applications.

An application for compensation for
construction defects shall be submitted
by the claimant to FmHA on die
designated form (available in any FmHA
office). The application shall be
completed in its entirety. All structural
defects and claims for which
compensation is sought will be listed.
Borrowers will be told not to incur any
expenses for repairs or temporary living
expenses, except for emergency
situations, until funds have been
allocated and the request has been
approved under § 1924.273 of this
subpart.

§1924.272 (Reserved]

§1924.273 Approval ordisapproval.

(@) Claimants will be notified in
writing of the decision on the claim
within 60 days of the date the
designated form (available in any FmHA
office) is signed by the borrower. If the
claim or any part of the claim is denied
at any level, the claimant will be
informed in writing of the reason(s) for
the denial and advised of appeal rights
in accordance with subpart B of part
1900 of this chapter.

(b) [Reserved]

§1924.274 Final Inspection.

Except for emergency repairs, all
repair work must be p¢formed in
accordance with subpart A of this part
Inall cases, FmHA will make a final
inspection of the repair work performed
befokre final payment is made for the
work.

§1924.275 (Reserved]

§1924.276 Action againstcontractor.
IFFmHA pays for correction of
construction defects which are the
responsibility of the contractor,
debarment proceedings will be initiated
against the contractor in accordance
with subpart M of part 1940 of this
chapter (available in any FmHA office),
even if the contractor has gone out of
business, declared bankruptcy, cannot
be located, etc. Use debarment will be

pursued in both the contractor’s
company name and the principal parties
as individuals, and any successor
entities, if known. If the manufacturer of
the defective product is determined to
be solely responsible, no action will be
taken against the contractor. In such a
case, debarment will be initiated against
the manufacturer. An assignment of the
borrower's claim against the contractor
or other party will be obtained ifit
appears to the approval officials, with
any necessary advice from the Office of
the General Counsel, that recovery is
reasonably possible.

88 1924.277-1S24.2S9 (Reserved]

§1924.300 OMB control number.

The reporting and recordkeeping
requirements contained in this
regulation have been approved by the
Office of Management and Budget
(OMB) and have been assigned OMB
control number 0575-0082. Public
reporting burden for this collection of
information is estimated to vary from 15
minutes to 2 hours per response, with an
average of .28 hours per response
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Department of Agriculture, Clearance
Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project (OMB #0575-0082),
Washington, DC 20503.

PART 1955—PROPERTY
MANAGEMENT

3. The authority citation for part 1955
continues to read as follows:

Authority: 7U.SX. 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR2.23and 2.70.

Subpsrt A—Liquidation of Loans
Secured by Real Estate and
Acquisition of Real and Chattel
Property

4. Section 1955.10 is amended by
adding a new last sentence to the
introductory text for the section to read
as follows:

§1955.10 Voluntary conveyanceofreal
property by the borrower to the
Government

* * * For newly constructed SFH
properties with major construction
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defects, see subpart F of part 1924 of this
chapter.
* * * #

Dated: July 15,1991.
La Verne Austrian,
Administrator, Farmers Home
Administration.
[FR Doc. 91-19225 Filed 8-13-91; 8:45 am]
BSLLIN6 CODE 3410-07-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602

[T.D.8352]

RIN 154S-AK26

Final Regulations Under Sections 382
and 383 of the Internal Revenue Code
of 1986; Pre-change Attributes;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to temporary and
final regulations.

SUMMARY: This document contains
corrections to temporary and final
regulations published in the Federal
Register for Thursday, June 27,1991, at
page 29432 (50 FR 29432). The regulation
relates to the use of certain corporate
tax attributes under sections 382 and 363
of the Internal Revenue Code of 1980
that are attributable to the period
preceding an ownership change of die
corporation.

FOR FURTHER INFORMATION CONTACT:
Lori J. Jones (202) 566-3422 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

These regulations were added to part
1 of title 26 of the Code of Federal
Regulations “CFR” under sections 382
and 383 of the Code.

Need ter Correction

As published, the regulations contain
errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of this
regulation which was the subject of FR
Doc. 9135026, is corrected as follows:

1. On page 29432, column 3, in the
preamble under the heading
“Supplementary information®, line 5
from the top of the column, die number
“0123" is corrected to read “11207,
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2. On page 29432, column 3, the
second hill paragraph from the top of the
column, the last line above the heading
"Background”, the language
“Washington, DC 20224.” is corrected to
read "Washington, DC 20224, and the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.".

§602.101 [Corrected]

3. On page 29435, column 1, the last
line of instructional paragraph 15, under
the heading “§ 802.101 [Amended]”, the
number “0123" is corrected to read
1120,

Dale D. Goode,

Federal Register Liaison Officer, Assistant
ChiefCounsel (Corporate).

[FR Doc. 91-18643 Filed 8-13-01; 8:45 am]
BILLING CODE 4*30-01-»«

26 CFR Part 31
[T.D. 8354]
RIN 1545-AP62

Membership in a Retirement System -
State and Local Government
Employees; Correction

AGENCY: Internal Revenue Service,
Treasury.

action: Correction to final regulations.

summary: This document contains
corrections to final regulations
published in the Federal Register for
Friday, June 28,1991, at page 29567 (56
FR 29567). The final regulation contains
rules for determining whether an
employee of a State or local government
entity is a member of a retirement
system of that entity for purposes of
determining whether the employee’s
wages are subject to tax under the
Federal Insurance Contribution Act
(FICA).

FOR FURTHER INFORMATION CONTACT:
Robin Ehrenberg (202) 377-9372 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This final regulation reflects the
enactment of section 3121 (b) (7) (F) by
section 11382 of the Omnibus Budget
Reconciliation Act of 1990.

Need for Correction

As published, the final regulation
contains errors which may prove to be
misleading and are in need of
clarification.
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Correction of Publication

Accordingly, the publication of the
final regulation which was the subject of
FR Doc. 91-15380, is corrected as
follows:

§31.3121 [Corrected]

1. On page 29573, column 2, under
§31.3121(b)(7}-2, paragraph (d)(2)(iii)(D),
line 1, the language “(d)(2)(iii)(D) are
illustrated by the” is corrected to read
“(d)(2)(iii)(D) is illustrated by the”.

2. On page 29573, column 2, under
| 31.3121(b)(7)-2, paragraph (d)(3)(i),
Example 2, line 3 from the bottom of the
example, the first word in that line “of"
is corrected to read “or”.

Dale D. Goode,

Federal Register Liaison Officer Assistant
ChiefCounsel (Corporate).

[FR Doc. 91-18640 Filed 6-13-91; 8:45 am]
BILLING CODE 4830-01-M

26 CFR Part 52
[T.D. 8356]
RIN 1545-AP83

Excise Tax on Chemicals That Deplete
the Ozone Layer; Special Rule for
Floor Stocks Tax Imposed in 1991

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Temporary regulations.

summary: This document contains
temporary regulations relating to the
floor stocks tax on chemicals that
deplete the ozone layer. These
temporary regulations amend temporary
regulations that were published on
January 2,1991, to reflect changes to the
law made by the Omnibus Budget
Reconciliation Act of 1990. These
temporary regulations affect persons,
other than manufacturers and importers
of ozone-depleting chemicals, holding
such chemicals for sale or for use in
further manufacture on January 1 of
1991,1992,1993, and 1994. The text of
the temporary regulations set forth in
this document also serves as the text of
the proposed regulations for the notice
of proposed rulemaking on this subject
in the Proposed Rules section of this
issue of the Federal Register.

EFFECTIVE date: These regulations are
effective on January 1,1991.

FOR FURTHER INFORMATION CONTACT:
Ruth Hoffman, (202) 566-4475 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Environmental Tax Regulations

(26 CFR part 52) relating to section 4682
of the Internal Revenue Code. Section
4682 was added to the Code by the
Omnibus Budget Reconciliation Act of
1989 (Pub. L 101-239) and amended by
the Omnibus Budget Reconciliation Act
of 1990 (Pub. L 101-508). Temporary
regulations relating to this section (as
originally enacted) were published in
the Federal Register for September 6,
1990. Temporary regulations relating to
this section (as amended) were
published in the Federal Register for
January 2,1991. This document amends
those temporary regulations to reflect
comments submitted in response to the
Notices of Proposed Rulemaking that
cross-referenced those temporary
regulations.

Need for Temporary Regulations

Immediate guidance is needed on the
floor stocks tax imposed with respect to
ozone-depleting chemicals. Therefore,
good cause is found to dispense with the
public notice requirements of 5U.S.C.
553(b) and the delayed effective date
requirement of 5 U.S.C. 553(d).

Additions to List of Ozone-Depleting
Chemicals

Section 4681 imposes a tax on ozone-
depleting chemicals (ODCs). The
Omnibus Budget Reconciliation Act of
1990 expanded the list of ozone-
depleting chemicals by adding carbon
tetrachloride, methyl chloroform, CFC-
13, CFC-111, CFC-112, CFC-211, CFC-
212, CFC-213, CFC-214, CFC-215, CFC-
216, and CFC-217 (post-1990 ODCs).
Temporary regulations published in the
Federal Register for January 2,1991,
reflected the addition of post-1990 ODCs
to the list of taxed chemicals.

Floor Stocks Tax

Section 4682(h) imposes a floor stocks
tax on January 1 of 1990,1991,1992,
1993, and 1994. The regulations
published September 6,1990, provided
that no floor stocks tax is imposed on
January 1,1991,1992,1993, and 1994 on
an ODC that has been mixed with any
other ingredients if it is established that
the other ingredients contribute to the
accomplishment of the purpose for
which the mixture will be used. The
regulations published January 2,1991,
however, modified this rule by providing
a special rule for certain stabilized or
inhibited ODCs. Under the regulations
published January 2,1991, floor stocks
tax is imposed on ODCs that have been
mixed with stabilizing or inhibiting
agents and not with other ingredients.
Tims, for example, methyl chloroform
that has been stabilized to prevent
chemical reactions during transportation
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or use is subject to the floor stocks tax
onJanuary 1,1991, unless it also has
been mixed with other ingredients that
contribute to the accomplishment of the
purpose for which the mixture will be
used.

In order to provide a period of public
notice before the special rule for
stabilized or inhibited ODCs becomes
effective, these temporary regulations
change its effective date to January 1,
19%2.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) and
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking that cross-
references to these regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

List of Subjects in 26 CFR Part 52
Excise taxes, Chemicals, Petroleum.

Adoption of Amendments to the
Regulations

Accordingly, title 26, part 52 of the
Code of Federal Regulations is amended
as follows:

Paragraph 1. The authority for part 52
continues to read in part:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 52.4682-4T is amended
by revising paragraph (b)(2)(i)(B)(2) to
read as follows:

§52.4682-4T Floor stocks tax (temporary).
* *

* * *

1* * %

EE)J * * *

W* * *

(BJ* * *

(@  Exception. In the case of a floor
stocks tax imposed on or after January
1,1992, a mixture is not exempt from
floor stocks tax under this paragraph
®@)(i)B) if it contains only ODCs and
one or more stabilizing or inhibiting
agents.
* *

* * *
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Fred T. Goldberg, Jr.
Commissionero flnternalRevenue.
Approved: July 11,1991,

Kenneth W. Gideon,
AssistantSecretary ofthe Treasury.

[FR Doc. 91-18642 Filed 0-13-91; 8:45 am]

BiLUKQ CODE 4830-01-*»

DEPARTMENT OF JUSTICE

23 CFR Part 44
[Order No. 1520-91]

Unfair Immigration-Related
Employment Practices

agency: Department of Justice.

action: Interim rule with request for
comments.

summary: This rule amends 28 CFR part
44, which implements the prohibitions
against certain unfair immigration-
related employment practices enacted
by section 102 of the Immigration
Reform and Control Act of 1986 (IRCA)
(8 U.S.C. 1324b). These amendments to
the regulations are necessary because of
the modifications to section 102 of IRCA
which were enacted by the Immigration
Act of 1990, Public Law No. 101-649,104
Stat. 4978.

DATES: The interim rule is effective
August 14,1991, Written comments must
be submitted on or before October 15,
1991.

addresses: Please submit written
comments to the Acting Special Counsel,
Office of Special Counsel for
Immigration Related Unfair Employment
Practices, U.S. Department of Justice,
P.O. Box 65490, Washington, DC 20035-
5490.

Comments received will be available
for public inspection in suite 800,1100
Connecticut Avenue, NW,, Washington,
DC, from 9 a.m. to 5:30 p.m., Monday
through Friday, except federal holidays,
until October 15,1991. Copies of this
regulation are available on tape for
those with impaired vision.

FOR FURTHER INFORMATION CONTACT:
Andrew M. Strojny, Acting Special
Counsel, Office of Special Counsel for
Immigration Related Unfair Employment
Practices, U.S. Department of Justice,
P.O. Box 65490, Washington, DC 20035-
5490, telephone (202) 653-8121 (Voice) or
(202) 296-0168 (TDD number for the
hearing impaired); or Kirk M. Flagg,
Trial Attorney, Office of Special
Counsel for Immigration Related Unfair
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Employment Practices, (202) 653-8121
(Voice) or (202) 296-0168 (TOD).
SUPPLEMENTARY INFORMATION:

Background and Reasons for the
Amendments

On November 6,1986, Congress
enacted the Immigration Reform and
Control Act of 1986 (“IRCA™). Section
102 of IRCA (8 U.S.C. 1324b) protects
United States citizens, nationals, and
aliens authorized to work in the United
States from discrimination on the basis
of national origin. It also protects from
discrimination on the basis of
citizenship status United States citizens,
nationals, and certain work-authorized
aliens, who were previously
denominated “intending citizens” and
are how denominated “protected
individuals.”

On October 6,1987, a final rule
establishing standards and procedures
for enforcing section 102 of IRCA was
promulgated at 28 CFR part 44. See 52
FR 37402. Subsection 44.101(c) (2)(ii) of
28 CFR was later amended on
November 30,1988. See 53 FR 48248.

On November 29,1990, the President
signed into law the Immigration Act of
1990, Public Law No. 101-649,104 Stat.
4978, (“Act”) which, among other things,
amended section 102 of IRCA. These
amendments to section 102 of IRCA
necessitate corresponding amendments
to the implementing regulations at 28
CFR part 44.

Extension of Protection to SAWSs

Section 532(a) of the Act added
Special Agricultural Workers and
Replenishment Agricultural Workers to
the definition of temporary residents
who are protected from discrimination
on the basis of citizenship status. See
Public Law No. 101-649,104 Stat. 4978,
5054 (8 U.S.C. 1324b(a)(3)(B)(i)). Section
532(b) provides that Section 532(a) shall
apply to actions occurring on or after
November 29,1990.

Elimination of Declaration of Intention

Section 533(a) of the Act eliminated
the requirement that aliens complete a
form declaring their intention to become
a United States citizen in order to assert
a claim of citizenship status
discrimination. See Public Law No. 101-
649,104 Stat. 4978, 5054-55 (8 U.S.C.
1324b(a)). This change applies to unfair
immigration-related employment
practices occurring before, on, or after
November 29,1990. See section 533(b),
Public Law No. 101-649,104 Stat. 4978,
5055 (8 U.S.C. 1324h(a)).

This interim rule retroactively
removes the filing of the Declaration of
Intention form (INS form N-315) and the
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Declaration of Intending Citizen form
(INS form 1-772) as elements under the
definition of a “charge,” 28 CFR
44.101(a)(7)(ii), and under the definition
of an “intending citizen,” which the
amendments now redesignate as
“protected individual.” 28 CFR
44.101(c)(2)(ii). . o

This retroactive elimination of the
Declaration of Intention filing
requirement under section 533(a) of the
Act and under 28 CFR part 44 applies to
all charges filed with the Office of
Special Counsel as well as to all
complaints filed with the Office of the
Chief Administrative Hearing officer.
See Ryba v. TetnpelSteel Co., Final
Decision, OCAHO Case No. 90200206
(ALJ McGuire, January 23,1991).
Moreover, all citizenship status
discrimination charges pending with the
Office of Special Counsel on November
29,1990 that were deemed incomplete
solely because no form declaring an
intention to become a citizen had been
filed are deemed complete as of
November 29,1990, as long as the time
for completing the charge, as defined by
28 CFR 44.301(d)(2), had not expired
before that date.

Anti-Retaliation

Section 534 of the Act bars retaliation
against those seeking to enforce their
rights under section 102 of IRCA. Public
Law No. 101-649,104 Stat. 4978, 5055 (8
U.S.C. 1324b(a)(5)). This change applies
to actions occurring on or after
November 29,1990.

The Office of Special Counsel's
regulations, codified at 28 CFR 44.201,
already included an anti-retaliation
provision which covers all actions
occurring after the regulation's
publication on October 6,1987. The
legislative history of section 534 of the
Act makes it clear that Congress
intended to codify this antiretaliation
regulation which implements the Office
of Special Counsel’s interpretation of
section 102 of IRCA. See H.R. Rep. No.
955,101st Cong., 2d Sess. 82-83 (1990).
This rule amends the existing regulation
by recodifying § 44.201 as paragraph
(@)(3) of §44.200, and by correcting
minor language differences between
§44.201 and section 534 of the Act.

Documentation Abuses

Section 535 of the Act prohibits an
employer from asking an individual for
more or different documents than are
required to satisfy the employment
verification provisions of 8 U.S.C. 13244,
or from refusing to honor documents
tendered that on their face reasonably
appear to be genuine. See Public Law
No. 101-649,104 Stat. 4978, 5055 (8
U.S.C. 1324b(a}(6)). This change applies

to actions occurring on or after
November 29,1990.

Section 536(a) provides for civil fines
of not less than $100 and not more than
$1000 for each individual so
discriminated against. See Public Law
No. 101-649,104 Stat. 4978, 5056 (8
U.S.C. 1324h(g)(2)(B)(iv)(1V)). The
Conference Report accompanying the
Act makes it clear that employers who
engage in document abuse are subject to
such fines. H.R. Rep. No. 955,101st
Cong., 2d Sess. at 133-134. In addressing
fears that a pilot biometrics drivers’
license provision, later deleted from the
Act, would become the exclusive
method of establishing work eligibility,
the Report stated:

This provision is not intended to be the
exclusive means by which an individual may
establish the individual’s identity and
authorization to work. In fact under section
535 of the Conference Report an employer
who does not accept a document that
reasonably appears to be genuine and that is
among the list of documents that can be used
to establish either identity or work
authorization, or both, may be subjected to
significant administrative fines.

H.R. Rep. No. 955,101st Cong., 2d Sess. at
133-134.

Prior to enactment of the Act, existing
Administrative Law Judge decisions had
already made it clear that, at a
minimum, subjecting aliens or citizens to
more or different document
requirements than those imposed on
their citizen or alien counterparts
violated section 102 of IRCA. See
generallyJones v. De Witt Nursing
Home, Final Decision and Order,
OCAHO Case No. 88200202, (ALJ Morse,
June 29,1990); United States v. Marcel
Watch Corp., Final Decision and Order,
OCAHO Case No. 89200085, (ALJ Morse,
March 22,1990); and United States v.
LASA Marketing Firms, Amended
Decision and Order, OCAHO Case No.
88200061, (ALJ Schneider, March 14,
1990). Thus, for example, it was
unlawful for an employer to demand an
Immigration and Naturalization Service
(INS) document from individuals
perceived to be aliens to satisfy INS
employment verification requirements,
while at the same time accepting all
legally permissible documents from
individuals perceived to be citizens. In
addition, it violated section 102 of IRCA
for employers to demand specific
employment eligibility verification
documents from U.S, citizens, while
refusing to accept other legally sufficient
documents which were tendered.

With enactment of the Act, Congress
provided that employers were subject to
fines regardless of whether the employer
was disparately treating individuals on
the basis of their citizenship status in
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the hiring process. Thus, an employer
who demands that all individuals
produce a driver’s license and social
security card, to the exclusion of any
other acceptable documents, for
employer verification purposes, has
committed an unfair immigration-related
employment practice in the form of
document abuse, and is subject to a civil
penalty for each and every individual so
discriminated against.

Change in Filing Period

Section 537 of the Act changed the
filing period for a charging party to file
his own complaint. Instead of 90 days
from the end of the Special Counsel’s
investigatory period, a charging party
will have 90 days from his receipt of
notice from the Special Counsel that the
investigatory period is over or that the
investigation is complete. See Public
Law No. 101-649,104 Stat 4978, 5056 (8
U.S.C. 1324b(d}(2)). This change applies
to actions occurring on or after
November 29,1990.

The amendments to part 44 of title 28
of the Code of Federal Regulations
mirror the amendments to section 102 of
IRCA. It has been the practice of the
Office of Special Counsel to notify the
charging party by certified mail that the
investigatory period has ended.
However, on occasion, this certified
mail is returned unclaimed. In that
situation, the Act would permit the
charging party’s filing period to continue
on indefinitely because the end of the
filing period is measured from the date
on which notice is received. The Office
of Special Counsel invites comments
about how to count the time limit if
there is no evidence when, if ever, the
charging party received the notice.

Technical Corrections

This interim rule also makes technical
corrections to the existing regulation by
removing an unnecessary space in the
word "inadequate,” 28 CFR 44.301(d)(2);
and by clarifying that a charging party’s
complaint must be filed according to the
procedures established by the Office of
the Chief Administrative Hearing
Officer, 28 CFR 44.303(d)(1).

The Office of Special Counsel invites
comments about the technical
corrections because they are procedural
amendments not made pursuant to the
Act

Justification for an Interim Final Rule

Good cause exists under 5 U.S.C.
5533b)(B) and 5 U.S.C. 553(d) for
implementing this rule as an interim rule
effective immediately, withprovision««
post-promulgation public comment. This
rule merely amends 28 CFR part 44 to
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conform with the changes that Congress
made in IRCA, or makes technical
corrections to current regulations. It is
necessary that these amendments
become effective immediately so that
the standards and procedures for
enforcing section 102 of IRCA are
consistent with governing statutes.

In accordance with 5 U.S.C. 605(b), the
Attorney General certifies that this rule
is unlikely to have a significant
economic impact on a substantial
number of small entities. This rule is not
considered to be a major rule within the
meaning of section 1(b) of Executive
Order 12291, nor does this rule have
federalism implications warranting the
preparation of a Federalism Assessment
in accordance with section 6 of
Executive Order 12612.

List of Subjects in 28 CFR Part 44

Administrative practice and
procedure, Aliens, Citizenship and
Naturalization, Civil rights,
Discrimination in employment,
Employment, Equal employment
opportunity, Immigration, Investigations,
Minority groups, Nationality,
Naturalization, Nondiscrimination,
Refugees.

For the reasons set forth in the
preamble, 28 CFR part 44 is amended as
follows:

PART 44—[AMENDED]

1 The authority citation for part 44
continues to read as follows:
Authority: 8 U.S.C. 1324b; 8 U.S.C. 1103(a).

2 In §44.101 paragraphs (a)(7) and (c)
are revised to read as follows:

844,101 Definitions.
* * * * *
(a)* * *

(7) Indicates, if the injured party is an
alien authorized to work, whether the
injured party—

(i) Has been—

(A) Lawfully admitted for permanent
residence;

(B) Granted the status of an alien
lawfully admitted for temporary
residence under 8 U.S.C. 1160(a), 8
U.S.C. 1161(a), or 8 U.S.C. 1255a(a)(l);

(©) Admitted as a refugee under 8
US.C. 1157; or

(D) Granted asylum under 8 U.S.C.
1158; and

(i) Has applied for naturalization (and
if so, indicates the date of the
application);

(©)  Protected individual means an
individual who—

(D) Is a citizen or national of the
United States; or

(2 Is an alien who is lawfully
admitted for permanent residence, is
granted the status of an alien lawfully
admitted for temporary residence under
8 U.S.C. 1160(a), 8 U.S.C. 1161(a), or 8
U.S.C. 1255a(a)(1l), is admitted as a
refugee under 8 U.S.C. 1157, or is
granted asylum under 8 U.S.C. 1158. The
status of an alien whose application for
temporary resident status under 8 U.S.C.
1160(a), 8 U.S.C. 1161(a), or 8 U.S.C.
1255a(a)(l) is approved shall be
adjusted to that of a lawful temporary
resident as of the date indicated on the
application fee receipt issued at the
Immigration and Naturalization Service
Legalization Office. As used in this
definition, the term “protected
individual” does not include an alien
who—

(i) Fails to apply for naturalization
within six months of the date the alien
first becomes eligible (by virtue of
period of lawful permanent residence) to
apply for naturalization or, if later, by
May 6,1987; or

(i) Has applied on a timely basis, but
has not been naturalized as a citizen
within two years after the date of the
application, unless the alien can
establish that he or she is actively
pursuing naturalization, except that time
consumed in the Immigration and
Naturalization Service’s processing of
the application shall not be counted
toward the two-year period.

* * * *

3. Section 44.200 paragraph (a) is
revised to read as follows:

§44.200 Unfair immigration-related
employment practices.

(@)(2) General. It is unfair
immigration-related employment
practice for a person or other entity to
knowingly and intentionally
discriminate or to engage in a pattern or
practice of knowing and intentional
discrimination against any individual
(other than an unauthorized alien) with
respect to the hiring, or recruitment or
referral for a fee, of the individual for
employment or the discharging of the
individual from employment—

(D) Because of such individual’s
national origin; or

(ii) In the case of a protected
individual, as defined in § 44.101(c),
because of such individual’s citizenship
status.

(2) Intimidation or retaliation. It is an
unfair immigration-related employment
practice for a person or other entity to
intimidate, threaten, coerce, or retaliate
against any individual for the purpose of
interfering with any right or privilege
secured under 8 U.S.C. 1324b of the
Immigration Reform and Control Act of
1986 or because the individual intends to
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file or has filed a charge or a complaint,

testified, assisted, or participated in any
manner in an investigation, proceeding,

or hearing under that section.

(3  Documentation Abuses. A person’s

or other entity’s request, for purposes of
satisfying the requirements of 8 U.S.C.
1324a(b) of the Immigration Reform and
Control Act of 1986, for more or different
documents than are required under such
section or refusing to honor documents
tendered that on their face reasonably
appear to be genuine and to relate to the
individual shall be treated as an unfair
immigration-related employment
practice relating to the hiring of
Lndividuals.

§44.201

4. Section 44.201 is removed.

5. Section 44.301 paragraph (d)(2) is
revised to read as follows:

[Removed]

§44.301 Acceptance of charge.
* * * * *

(2) Inadequate submissions that are
later deemed charges under paragraph
(€)(2) of this section are timely filed as
long as—
* * * *

6. Section 44.303 paragraphs (b), (c),
and (d) are revised, and new paragraph
(e) is added, to read as follows:

8§44.303 Determination.

(b) When the Special Counsel decides
not to file a complaint with respect to
such charge before an administrative
jaw judge within the 120-day period, or
at the end of the 120-day period, the
Special Counsel shall issue letters of
determination by certified mail which
notify the charging party and the
respondent of the Special Counsel’s
determination not to file a complaint.

(c) When the charging party receives a
letter of determination issued pursuant
to §44.303(b), indicating that the Special
Counsel will not file a complaint with
respect to such charge, the charging
party, other than an officer ofihe
Immigration and Naturalization Service,
may bring his or her complaint directly
before an administrative law judge
within 90 days after his or her receipt of
the Special Counsel’s letter of
determination. The charging party’s
complaint must be filed with an
administrative law judge pursuant to the
regulations issued by the Office of the
Chief Administrative Hearing Officer
codified at 28 CFR 68.1.

(d) The Special Counsel’s failure to
file a complaint with respect to such
charge, before an administrative law
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judge within 120 days shall not affect
the right of the Special Counsel to
continue to investigate the charge or to
bring a complaint before an
administrative law judge during the
additional 90-day period as defined by
paragraph (c) of this section.

(e)  The Special Counsel may seek to
intervene at any time in any proceeding
brought by a charging party before an
administrative law judge.

Dated: August 5,1991
Dick Thornburgh,
Attorney General.
[FR Doc. 91-19188 Filed 8-13-91; 8:45 am]

BILLING CODE 4410-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD1 91-056]

Safety Zone Regulations: East River,
New York

AGENcCY: Coast Guard, DOT.
AcTioN: Emergency rule.

summary: The Coast Guard is
establishing a safety zone in the East
River, New York. This zone is needed to
protect the maritime community from
the possible dangers and hazards to
navigation associated with a fireworks
display. Entry into or movement within
this zone is prohibited unless authorized
by the Captain of the Port, New York.

EFFECTIVE dates: This regulation
becomes effective at 8:30 p.m., 1
September 1991. It terminates at 10:30
p.m., 1 September 1991.

FOR FURTHER INFORMATION CONTACT:
MST1 S. Whinham of Captain of the
Port, New York (212) 668-7934.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to
public interest since immediate action is
needed to respond to any potential
hazards.

Drafting Information

The drafters of this regulation are
LTJG C.W. JENNINGS, project officer.
Captain of die Port New York, and LT.
JOHN B. GATELY, project attorney,
First Coast Guard District Legal Office.

Discussion of Regulation

The circumstances requiring this
regulation result from the possible
dangers and hazards to navigation
associated with a fireworks display.
This regulation is effective from 8:30
p.m. to 10:30 p.m. on 1 September 1991.
This regulation is issued pursuant to 33
U.S.C. 1225 and 1231 as set out in the
authority citation for all of part 165.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water) Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing, part
165 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C 191; 49 CFR 1.46 and 33 CFR 1.05-I(g).
6.04-1. 6.04-6 and 160.5.

2. A new 165.T1056 is added to read
as follows:

§ 165.T1056 Safety Zone: East River, New
York.

(a) Location. The following area has
been declared a Safety Zone: All waters
of the Lower East River south of the
Brooklyn Bridge, north of a line drawn
between the Brooklyn Battery Tunnel
ventilator on Governors Island and Pier
7 Brooklyn, and east of a line drawn
between Brooklyn Battery Tunnel
ventilator on Governors Island and Slip
7 Manhattan.

(b) Effective date. This regulation
becomes effective at 8:30 p.m., 1
September 1991. It terminates at 10:30
p.m., 1 September 1991.

(c) Regulations. In accordance with
the general regulations in § 165.23 of this
part entry into or movement within this
zone is prohibited unless authorized by
the Captain of the Port.

Dated: July 30,1991.
R. M. Larrabee,

Captain, U.S. Coast Guard, Captain o fthe
Port, New York.

[FR Doc. 91-19328 Filed 8-13-91; 8:45 am]

BILUNG CODE 4910-14-M

33 CFR Part 165
[CGD1 91-114]

Safety Zone Regulations: KHI Van Kuli,
New York and New Jersey

agency: Coast Guard, DOT.
action: Final rule.

summary: 1he Coast Guard is
establishing a safety zone in Bergen
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Point West Reach of the Kill Van Kull,
New York and New Jersey. This zone
will divide a portion of the channel at
Bergen Point West Reach into two
sections, a northern half and a southern
half. In the northern half, concentrated
drilling and blasting will be conducted
and no vessel is permitted to transit that
section. In the southern half, vessel
passage is permitted under the criteria
set forth in this regulation. This action is
necessary to protect the maritime
community from the possible dangers
and hazards to navigation associated
with the extensive blasting and dredging
operations which are being conducted in
the northern half of this section of the
channel.

EFFECTIVE DATE: This regulation
becomes effective at 5:01 p.m., 01 August
1991.

FOR FURTHER INFORMATION CONTACT:
MST1 S. Whinham of Captain of the
Port, New York (212) 668-7934.

SUPPLEMENTARY INFORMATION: In
accordance with 5U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to
public interest since immediate action is
needed to respond to any potential
hazards.

A regulation is being developed
which will impose a regulated
navigation area (RNA) over the entire
Kill Van Kull, which includes this area.
This final rule is necessary, as an
interim measure, to adequately ensure
vessel safety in the affected area until
the RNA is published. When the RNA
becomes effective this safety zone will
be cancelled.

Drafting Information

The drafters of this regulation are
LTJG C.W. JENNINGS, project officer.
Captain of the Port New York, and LT
J.B. GATELY, project attorney. First
Coast Guard District Legal Office.

Discussion of Regulation

The circumstances requiring this
regulation result from the possible
dangers and hazards to navigation
associated with blasting and dredging
operations. This regulation is effective
from 5:01 p.m., 01 August 1991. This
regulation is issued pursuant to 33
U.S.C. 1225 and 1231 as set out in the
authority citation for all of part 165.
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List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures. Vessels,
Waterways.

Regulation

In consideration of the foregoing, part
165 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 33 USC1225 and 1231; 50 USC
191; 49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160.5.

2. A new section 165.165 is added to
read as follows:

§165.165 Safety Zone: Bergen Point West
Reach, Kill Van Kuil—New York and New
Jersey

(@) Location. The following area has
been declared a Safety Zone: All waters
of Bergen Point West Reach, in the Kill
Van Kull Channel, due east of a line
drawn shore to shore along the
074°0826.1" W. line of longitude and due
west of a line drawn shore to shore
along the 074°07'56.2" W. line of
longitude. This area is marked by
navigation buoys set by the Coast
Guard.

(b) Effective date. This regulation
becomes effective at 5:01 pjn., 01 August
1991.

(c) Regulations.

(1) Northern half of channel: No vessel
may operate in the northern half of the
channel within this zone. In accordance
with the general regulations in § 165.23
of this part, entry into or movement
within this area of the safety zone is
prohibited unless authorized by the
Captain of the Port.

(2 Southern half of channel:

(i) Each vessel transiting the southern
half of the channel in this zone is
required to do so at minimum wake
speed.

(i) No vessel shall enter this zone
when they are advised by the drilling
barge or Vessel Traffic Service New
York (VTSNY) that a misfire or hangfire
has occurred. Vessels already underway
in the zone shall proceed to dear the
area immediately.

(iif) Vessels, 300 gross tons or greater
and tugs with tows, are prohibited from
meeting or overtaking in this portion of
the channel.

(iv) Vessels, 300 gross tons or greater
and tugs with tows, transiting with the
prevailing current are regarded as the
stand-on vessel.

(V) Prior to entering this safety zone,
the master, pilot or operator of each
vessel, 300 gross tons or greater and tugs
with tows, shall notify VTSNY as to
their decision regarding the employment

of assist tugs while transiting the safety
zone.

(vi)  When tugboats have tows on a
hawser, measured from the towing bit
on the tug to the point where the hawser
connects with the towed vessel, hawser
length must not exceed 100 feet

Dated: July 15,1991,

R. M. Larrabee,

Captain U.S. Coast Guard, Captain ofthe Port,
New York.

[FR Doc. 91-19327 Filed 8-13-91; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP Buffalo Regulation 91-003]

Safety Zone Regulations: Presque Isle
Bay, PA

AGENCY: Coast Guard, DOT.
action: Emergency rule.

summary: The Coast Guard is
establishing a safety zone inside
Presque Isle Bay approximately 500 feet
north of the Erie Sand and Gravel Co.
pier. The zone is needed to protect the
barge anckored in the center of the
safety zone and functioning as a
platform for launching fireworks from a
safety hazard associated with vessels
transiting the area. It is also needed to
protect spectator craft and other vessels
from falling, burning debris. Entry into
this zone is prohibited unless authorized
by the Captain of the Port.

effective DATE: This regulation
becomes effective at 9 p.m. on 18 August
1991. It terminates on 18 August 1991 at
10 p.m. unless otherwise terminated by
the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:
MST2 Altman at (716) 846-4168.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rule making was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent potential danger to
the vessels involved.

Drafting Information

The drafters of this regulation are
MST2 Altman, acting project officer for
the Captain of the Port, and LCDR
Reeves, project attorney, Ninth Coast
Guard District Legal Office.

Discussion of Regulation

The event requiring this regulation
will begin at 9 p.m., 18 August 1991 and
will conclude at 10 p.m., 18 August 1991.
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The event is a fireworks display from an
anchored barge. A safety zone is needed
to protect spectator craft and other
vessels from falling, burning debris. Itis
also needed to ensure that the safety of
the fireworks launching operation is not
compromised by wakes and other
hazards associated with transiting
vessels.

This regulation is issued pursuant to
33 U.S.C. 1225 and 1231 as set out in the
authority citation for all of part 165.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this emergency rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing,
subpart C of part 165 of title 33, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
6.04-1,6.04-0, and 160.5.

2. A new temporary section
§ 165.T0930 is added to read aa follows:

§165 T0930 Safety Zone: Presque Isle
Bay, PA

(a) Location. The following area is a
safety zone: A 500 foot radius around a
barge anchored in position 42 deg 08.16
min N, 080 deg 05.42 min W.

(b) Effective date: This regulation
becomes effective at 8 p.m., 18 August
1991 and terminates at 10 p.m., 18
August 1991 unless otherwise
terminated or revised by the Captain of
the Port.

(c) Regulations:

In accordance with the general
regulations in § 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port.

Dated: July 24,1991.

G.S. Cope,

Captain ofthe Port.

[FR Doc. 91-19329 Filed 8-13-91; 8:45 amj
BILLING CODE 4910-14-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Docket No. NH; OAR-FRL-3982-4]

Approval and Promulgation of Air
Qualify Implementation Plans; New
Hampshire; Continuous Emission
Monitoring Regulation

AGENCY: Environmental Protection
Agency (EPA).
action: Final rule.

summary: EPAis approving a State
Implementation Plan (SIP) revision
submitted by the State of New
Hampshire. This revision satisfies the
requirement that a SIP contain
provisions which require certain existing
subject stationary sources to install,
calibrate, maintain and operate
equipment for continuously monitoring
and recording emissions. The intended
effect of this action is to approve the
State's request to amend its SIP to
incorporate continuous emission
monitoring (CEM) requirements. This
action is being taken under section 110
of the Clean Air Act.

EFFECTIVE DATE: This action will
become effective September 13,1991.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection by appointment during
normal business hours at the Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, One Congress Street,
10th floor, Boston, MA 02203; and Air
Resources Division, Department of
Environmental Services, 64 North Main
Street, Caller Box 2033, Concord, NH
03302-2033.

FOR FURTHER INFORMATION CONTACT:
Patricia C. Kelling, (617) 565-3249; FTS
835-3249.

SUPPLEMENTARY INFORMATION: On
December 11,1989, the New Hampshire
Air Resources Division (ARD) submitted
revisions to its SIP for its continuous
emission monitoring and recordkeeping
regulations. These revisions consist of
additions to chapter Env-A 800, Testing
and Monitoring Procedures, of the New
Hampshire Administrative Rules
Governing the Control of Air Pollution
entitled Env-A 802.09 “Continuous
Emission Monitoring” and Env-A 802.10
“CEM Recordkeeping Requirements.”
On April 27,1990 (55 FR17758), EPA
published a notice of proposed
rulemaking (NPR) for these formal
revisions to the SIP. EPA did not receive
any adverse public comments. ARD was
required to correct an errorin a
definition before final rulemaking. On

February 12,1991, the State submitted
the corrected version of the definition as
a formal SIP revision.

Pursuant to 40 CFR 51.214 and 40 CFR
part 51 appendix P, the New Hampshire
ARD submitted two regulations entitled
“Continuous Emission Monitoring” and
“CEM Recordkeeping Requirements.”
These regulations require the
installation, operation, maintenance,
and quality assurance testing of
continuous emission monitoring
equipment for many different types of
facilities including those specified in 40
CFR 51, appendix P, paragraph 1.1. The
regulations set forth minimum design
specifications and audit requirements
for CEM systems. The regulations also
require recordkeeping for facilities using
CEM systems and excess emission
reporting.

Summary of SIP Revision

1. Env-A 802.09(a) provides
definitions of the following terms: (1)
Continuous Emissions Monitoring (CEM)
System; (2) gaseous excess emission;
and (3) opacity excess emission.

2. Env-A 802.09 (b) and (c) identify
stationary sources subject to these CEM
regulations.

3. Env-A 802.09 (d), (¢) and (f) provide
CEM procedures and specifications.

4. Env-A 802.09(g) provides CEM
system audit requirements.

5. Env-A 802.09(h) provides
procedures for submitting Excess
Emission Reports by a source with a
CEM system.

6. Env-A 802.09 (c) through (i) and
802.10 provide CEM Recordkeeping
Requirements.

Final Action

EPA is approving sections Env-A
802.09 and Env-A 802.10 of the New
Hampshire Administrative Rules
Governing the Control of Air Pollution
entitled “Continuous Emission
Monitoring” and “CEM Recordkeeping
Requirements,” respectively.

This action has been classified as a
table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19,1989 (54 FR 2214-2225).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
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relevant statutory and regulatory
requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 15,1991.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

EPA has reviewed the revisions of this
notice for conformance with the
provisions of the 1990 Clean Air Act
Amendments enacted on November 15,
1990. Although New Hampshire
submitted these SIP revisions prior to
November 15,1990, EPA has determined
that this action is approvable. The
revisions may not include all of the new
title I requirements, however, they
strengthen the requirements in New
Hampshire’s existing SIP and conform to
all of EPA’s current regulations.
Furthermore, many of the provisions of
the new law do not require State
submittals until some time in the future.
EPA is currently developing revised title
I requirements and New Hampshire will
adopt regulations meeting these new
requirements and submit them in a
separate submittal. EPA had decided to
approve these revisions today in order
to strengthen the SIP and conform it to
existing requirements during this
transition period.

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons, Incorporation
by reference, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Note: Incorporation by reference of the
State Implementation Plan for the State of
New Hampshire was approved by the
Director of the Federal Register on July 1,
1982.

Dated: July 26,1991.

Paul Keough,
Acting RegionalAdministrator, Region /.

Part 52 of Chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart EE—New Hampshire

1. The authority citation for part 52
continues to read as follows:
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Authority: 42 U.S.C. 7401-7642.

2. Section 52.1520 is amended by
adding paragraph (c)(41) to read as
follows:

§52.1520 IndentHication of plan.

* * * * *

C) * x %
é41) Revisions to the State
Implementation Plan submitted by the
New Hampshire Air Resources Division
on February 12,1891,

(i) Incorporation by reference.

(A) Letter from the New Hampshire
Air Resources Division dated February
12,1991 submitting a revision to the
gllew Hampshire State Implementation

an.

(B) Env-A 802.09 and Env-A 802.10 of
the New Hampshire Administrative
Rules Governing the Control of Air
Pollution entitled “Continuous Emission
Monitoring” and “CEM Recordkeeping
Requirements,” respectively. These
regulations were effective on December
27,1990.

(i) Additional materials.
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(A)  Nonregulatory portions of the
State submittal.

3. Table 52.1525 is amended by adding

the following entry. In the chart below
the date approved by EPA and the
Federal Register citation will be the
publication date and citation of this
document. Please complete the chart
accordingly.

§52.1525 EPA-approved New Hampshire

State regulations.
* * * * *

Table 52.1525—EPA-Approved Rules and Regulations— New Hampshire

Titte/subjed

Monitoring requirements__ __~~~ .

[FRDoc. 91-19083 Filed 8-9-01; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[FRL 3979-5]

Approval and Promulgation of
Implementation Plan; Texas

agency: Environmental Protection
Agency (USEPA).
action: Final rule.

summary: EPAis approving the
stationary source volatile organic
compound (VOC) regulation revisions
associated with the Dallas-Fort Worth
(DFW) initial Post-82 State
Implementation Plan (SIP) and DFW
Interim Post-82 SIP to the extent that
they represent an improvement over the
previously approved regulations.

EPAis also approving die
commitments to the gasoline volatility
program, the commitments related to the
Inspection and Maintenance (I1/M)
Program, the commitments to the
Transportation Control Measures
(TCMs), the contingency provisions, and
the schedules for the VOC regulation
revisions and the I/M program
submitted as part of the Post-82 Interim
SIP. Texas is meeting the commitments
and milestones outlined in the schedules

State Date Date
citation adopted by  approved by
chapter State EPA
CH air 800__ 12/27/90 .. . [Date
revisionis . date].
published
VnFRi. .

which the decision to defer sanctions
(February 9,1989) was contingent upon.
The proposed sanctions continue to be
deferred, pending successful and timely
completion of each of the commitments
outlined in the Post-82 Interim SIP.

EPA is deferring action on the
submitted pollution control strategy
demonstration as a whole since the
modeled required reduction reflected in
the Interim SIP was based on a 1983
base year emission inventory which
Texas is now in the process of updating
as the initial step toward meeting the
May 28,1988, SIP call requirements.

effective date: This rule will become
effective September 13,1991.

ADDRESSES: Copies of the State
submission are available for inspection
during normal business hours at the
following locations: Environmental
Protection Agency, Region 6, Air
Programs Branch, 1445 Ross Avenue,
Dallas, Texas 75202; and the Texas Air
Control Board, 6330 Highway 290 E ast
August, Texas 78723.

FOR FURTHER INFORMATION CONTACT:
Rebecca Caldwell, Air Programs Branch,
U.S. Environmental Protection Agency,
Region 6,1445 Ross Avenue, Dallas,
T2ean 75202, (214) 655-7214, (FTS) 255-
7214.

Federal Register citation

52.1520 Comments

*

IFR citation from published (C) (41)....... Env-A 802.09 and

Env-A 802.10.

SUPPLEMENTARY INFORMATION:
Background

On July 14,1987, EPA proposed to
disapprove the ozone (03) Post-1982 SIP
revision that Texas had submitted under
the Clean Air Act (the Act) for Dallas
and Tarrant Counties (DFW) because
the DFW SIP revision submitted by the
State did not persuasively demonstrate
timely attainment of the national
ambient air quality standard (NAAQS)
for 03. See 52 FR 26421 for further
information. As a result of the proposed
disapproval and the possibility of a
construction ban which could result
from a final disapproval, the Texas Air
Control Board (TACB) developed a Post-
1982 “Interim” SIP which was submitted
to EPA by the Governor of Texas on
December 21,1987. Please refer to EPA’S
proposed action on the initial and
Interim Post-82 SIPs which was
published on February 9,1989, at 54 FR
6302 for additional background
information.

Additional SIP revisions will be
required for the DFW area in
accordance with the May 26,1988, Post-
87 SIP call. Texas has begun to meet the
requirements of the May 26,1988, Post-
87 SIP call by committing to develop an
emission inventory and to revise and
adopt the Volatile Organic Compound
(VOC) regulations in TACB Regulation
V in accordance with EPA’s guidance
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document “Issues Relating to VOC
Regulation Cutpoint, Deficiencies, and
Deviations.”

Under part A, section 110 of the Act,
EPA is approving the stationary source
VOC regulations and commitments in
the initial and Interim Post-82 SIP
because they are helpful steps toward
attainment of the ozone standard in the
DFW area. These regulations, however,
do not represent Reasonable Available
Control Technology (RACT) under part
D, section 172 of the Act.

1. Stationary Source Regulation
Revisions

The February 9,1989 Federal Register
notice proposed to approve the VOC
regulations applicable to Dallas and
Tarrant Counties as they appear after
the October 14,1988, TACB adoption
which was submitted to EPA on
December 13,1988. EPA believes the last
two sets of adopted VOC revisions
(December 18,1987 and October 14,
1988) create an overall set of rules that
are much clearer, more enforceable, and
more effective in reducing VOC
emissions in Dallas and Tarrant
Counties than were the previous
versions. These revisions strengthen the
SIP and are approvable under section
110 of the Act; however, EPA is not
concluding that these rule revisions
represent RACT in all cases and
therefore, they do not meet the
requirements for sources in ozone
nonattainment areas as specified in part
D of the Act.

In approving these revisions, EPA
wishes to clarify the following six items:

Item 1. Texas has added provisions to
certain Regulation V rules which apply
to all counties affected by that
particular rule rather than Dallas and
Tarrant Counties only. Except as where
noted below, EPA approves these
additional provisions for Dallas and
Tarrant Counties as well as the other
affected counties even though this
approval action is primarily for
regulations adopted by Texas for the
Dallas and Tarrant County Post-1982 SIP
and Interim SIP. EPA extends its
approval of these provisions for other
counties because they (the provisions)
merely clarify the current requirements
of the SIP. For example, EPA approves
the testing method and testing procedure
provisions added by Texas which
merely clarify EPA’s long existing policy
for source testing and impose no new
regulatory requirements. Similarly, EPA
approves a tighter limit on VOC
emissions from filling of gasoline storage
tanks used for motor vehicle refueling
(8 115.131(2)) which was adopted by
Texas on October 14,1988. Since
compliance may be achieved and
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demonstrated by using and maintaining
the vapor recovery system as outlined in
die rule, without having to measure and
compare actual emissions with the
emission limit specified in the rule, the
stricter emission limit is merely a
clarification of the emissions expected
from utilizing well operating vapor
recovery equipment and should require
no additional control measures beyond
what is currently required by the SIP.

Item 2. EPA is approving the
replacement of the current SEP version
of §115.191(8)(A) and (B) which
specified automobile and light-duty
truck surface coating emission limits to
be complied with by December 31,1982,
and by December 31,1986, respectively.
These sections of the SIP will be
replaced with the new
S$115.191(a)(8)(A), which now specifies
die more stringent emission limits which
were previously approved by EPA as
part of the SEP, and with the new
§ 115.191(a)(8)(B) and (C) which set
emission limits and control standards
for automobile refinishing operations.
However, as discussed in the proposal
notice, EPA is not approving the revised
compliance date of December 31,1987,
for rule $115.191(a)(8)(A). When EPA
previously approved these same
emission limitations, the limits were to
be complied with by December 31,1986.
Therefore, the compliance date for those
same emission limitations previously
approved by EPA and found in the
existing SIP version of § 115.191(8)(B),
which is December 31,1986, continues to
apply. A new section of the Code of
Federal Regulations, 40 CFR part 52
§52.2301, is added to address this issue.

Item 3. In Texas’ July 26,1985,
revisions to Regulation V for Dallas and
Tarrant Counties, additional
requirements were adopted for El Paso
County. EPA’s February 9,1989,
proposed approval notice did not
address El Paso County. Therefore, as is
noted in the rulemaking portion of this
notice at 40 CFR part 52, § 52.2270(c)(69),
certain of these revisions are not being
approved as they apply to El Paso at this
time. EPA anticipates approving these
changes in the near future. The
additional requirements are 88§ 115.131
through 115.135,115.171(6), 115.261
through 115.262, as adopted July 26,1985;
and 115.111(5), 115.131 through 115.135,
as adopted October 14,1988.

Item 4. A discrepancy exists between
the current SEP regulation and the
revisions adopted by Texas on July 26,
1985, December 18,1987, and October
14.1988, for §§ 115.111 through 115.113
and 8§ 115.131 through 115.135. This
discrepancy is whether or not these SIP
rules should apply to BeXar County. On
November 6,1973, EPA promulgated a

Federal Implementation Plan (FIP) at 40
CFR § 52.2285 which, among other
things, applies RACT requirements to
filling of gasoline storage vessels (Stage
1) at motor vehicle fuel dispensing
facilities, gasoline bulk plants, and
gasoline loading terminals. Sections
115.111-115.113 and 8§ 115.131-115.135
of the approved SIP apply RACT level
controls to those facilities. The
requirements of these SIP sections were
as adopted by the TACB on March 20,
1979, and later approved by the EPA on
November 10,1982 (47 FR 50866) to
apply to Bexar County. The FIP
requirements were amended in that
same notice (November 10,1982) to State
that the FIP requirements were
preempted by the EPA approved Texas
Regulation V §§ 115.111 through 115.113
and §8115.131 through 115.135. Texas
later deleted Bexar from the
applicability of these sections, but EPA
has never approved the deletion of these
rules from the SIP for Bexar County and
must continue to enforce those
requirements in Bexar County. Since the
July 26,1985, December 18,1987, and
October 14,1988, revisions do not apply
to Bexar County, EPA must continue to
enforce the current SIP requirements, in
Bexar County. Therefore, EPA is
approving revisions to those §§ 115111
through 115.113 for all applicable
counties (Brazoria, Dallas, El Paso,
Galveston, Gregg, Harris, Jefferson,
Nueces, Orange, Tarrant, and Victoria
Counties) with the exception of El Paso
County, and EPA is also approving
revisions to those §§ 115.131 through
115.135 for all applicable counties
(Brazoria, Dallas, Galveston, Harris, and
Tarrant Counties) with the exception of
El Paso County. The current SIP version
of §§ 115.111 through 115.113 and

§8 115.131 through 115.135 continues in
effect for Bexar County unless and until
TACB submits adequate technical
justification for a SIP relaxation.

Item 5. EPA is approving revisions to
the current SIP version of § 115.191(a).
These revisions clarify the rule to allow
daily weighted averaging of coating use
and to require that coatings meet the
emission limits as they are "delivered to
the application systems” to ensure that
any dilution VOC additions be included
in the calculation. However, EPA has
found that the TACB interprets its
surface coatings rules to allow cross-line
averaging (i.e. not require line-by-line
compliance). This was not EPA’s
understanding at the time the current
SEP version of § 115.191 was approved
nor is it EPA’s current policy to allow
cross-line averaging without a SIP
revision. Therefore, it is EPA’s position
that cross-line averaging is not allowed
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unless the specific case is submitted to
EPAas a SIP revision request.
Therefore, EPA is not approving these
revisions to f 115.191(a) as RACT
because they do not meet the
requirements of part D of the Act.
Instead, these revisions are being
approved under part A, section 110.

Item 6. On July 20,1985, TACB
adopted revisions to §8§ 115.261-115.264,
Control of Volatile Organic Compound
Leaks from Gasoline Tank Trucks in
Harris County, to add Dallas and
Tarrant Counties to the list of applicable
counties. The latter revisions on October
14.1988, weakened the rule by deleting
the standards for gasoline delivery tank
vapor tightness found in § 115.262.
TACB later became aware of this
potential problem, and reinstated these
vapor tightness standards on December
8,1989. EPA anticipates that TACB will
send this revision to EPA in the near
future as a SIP revision request.
Therefore, today EPA approves TACB’s
July 26,1985, revisions to 88 115.261-
115.264 as they apply to Dallas and
Tarrant Counties (El Paso excluded).
EPA is taking no action on the October
14.1988, revisions to § 115.262 since they
weaken the rule.

In order for these rule revisions to be
approved as RACT by EPA, a number of
deficiencies must be corrected. For
instance, these rules must satisfy EPA’s
guidance on applicability by having
lower exemption levels or cutoffs so that
smaller minor sources would be subject
to the rule. Also, the rules must be
written to require a source to continue
compliance with a rule once it becomes
subject to the requirements. Alternate
test methods, alternate compliance
methods, and other alternate
requirements must be approved by EPA
on a case by case basis. Also, as
discussed in Item 6 above, the regulation
must clearly require that compliance
with the surface coating rules be on a
line-by-line basis with cross-line
averaging schemes being submitted to
EPAas a SIP revision request.
Furthermore, the compliance date for
automobile and light-duty truck surface
coating operations in § 115.191(a)(8)
should be December 31,1986. Therefore,
EPA is not approving these specific rule
revisions as RACT because they do not
meet the requirements of part D of the
Act. The rule revisions are being
approved under part A, section 110, of
the Act because they are a major
improvement over previous versions.

EPAreceived public comment from
the TACB and General Motors
Corporation on the EPA requirement
that TACB submit alternate test
methods and alternate compliance
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methods to EPA for review and approval
as SIP revisions. See February 9,1989,
Federal Register for details on EPA
requirements.

TACB encouraged EPA to review
alternate test and compliance methods,
however, TACB did not believe a formal
SIP revision for such changes was
necessary when they had the expertise
and integrity to evaluate alternate
methods to ensure that SIP commitments
and attainment demonstrations are not
compromised. General Motors maintains
that the State may issue an alternate
method of control approval without EPA
approval.

EPA agrees with the TACB that
adaptations to alternative test methods
be allowed for site specific situations
without EPA approval. However, as
written, Texas’ alternative test method
provision gives the Executive Director
broader authority to approve any new
test method even beyond minor
modifications. Therefore, this
alternative test method provision should
be removed or revised to require EPA
approval.

In order to ensure that any alternative
control plans meet EPA’s policies and
guidelines and ensure that alternate
means of controls (AMOC’s) will be
federally enforceable, Texas must
submit AMOC’s to EPA for approval as
a SIP revision. TACB suggested that
EPA could determine that the SIP is
inadequate if it finds TACB’s
implementation of the SIP to be flawed.
EPA feels that a formal determination of
SIP inadequacy would take more of EPA
and the TACB’s resources than would
the routine submittal of AMOC SIP
revision requests for EPA approval since
such a formal determination would be a
SIP call to the Governor pursuant to
section 110(a)(2)(H) of the CAA. Also,
by the time EPA would make a formal
determination that the SIP is inadequate,
the source may have already purchased
the control equipment or made the
process changes necessary to comply
with the AMOC and then discover that
EPA disagreed with TACB’s
interpretation. Therefore, EPA approval
of AMOC’s should be stated clearly in
the rule for both clarity to the enforcing
agencies and the regulated public.

TACB also commented that EPA
approval of all equivalent alternative
methods is “technically unnecessary
and administratively impractical.” EPA
agrees that there are cases when EPA
approval of equivalent procedures or
methods would not be necessary, such
as allowance of alternative means of
control where the control efficiency of
the system is clearly specified.
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In regard to the Court Decision cited
by General Motors (US. v. General
Motors Corporation, 702 F. Supp. 133
(N.D. TX. 1988), the Court concluded “If
the EPA wants to reserve the right to
approve AMOC’s issued by the State,
then the EPA knows how to say so and
should say so through a SIP revision,”
EPA is, therefore, requiring TACB, in the
May 26,1988, SIP call, to revise rule
115.401 as well as rule 115.193(c)(6) to
make it quite clear that EPA approval is
required for these types of SIP revisions.

TACB also commented that the RACT
requirements outlined in the February 9,
1989, Federal Register notice would be
appropriate revisions during the
development of Phase 2 of the Post-87
SIP revision process. However, EPA
required Post-82 SEPs to include the
control of minor sources for which
Control Technique Guidelines (CTG)
have been published, control of major
non-GTG sources, and clear and
enforceable regulations which should
include all necessary compliance
provisions such as recordkeeping
methods and compliance testing.
Therefore, EPA maintains that these
RACT requirements must be submitted
as part of Texas’ response to the May
20,1988, Post-87 SEP call Phase I. EPA
will consider, however, the emission
reductions achieved from these
revisions as creditable reductions
toward the attainment demonstrations
in response to the May 26,1988, Post-87
SIP call and the follow up Phase 2 Post-
87 SIP call.

2. TCM Requirements

The February 9,1989, Federal Register
notice proposed to approve the TCM
measures in the Post-82 Interim SIP for
Dallas and Tarrant counties. The TCMs
to be implemented include intersection
signal improvements and travel demand
management programs. EPA is
approving these TCMs since these
measures satisfy EPA’s prior guidance
on TCMs and Texas has committed in
the SIP to implement these measures or
others at a minimum reduction level of
20 percent per year in a five-year
timeframe. No specific public comment
was received regarding TCMs.

3. Commitments

EPA is approving the commitments
proposed for approval in the February 9,
1989, Federal Register notice which
include the I/M program and TCM
commitments outlined in the Post-82
Interim SIP, the Post-82 Interim SIP
contingency plan, the gasoline volatility
program commitments, and the
regulation revision and 1/M schedule
submitted as part of the Post-82 Interim
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SIP because they are helpful steps
toward attainment of the ozone
standard in the DFW area.

Texas has met the above
commitments thus far by obtaining
additional legislative authority and
funding to administer and expand the 1/
M program and meeting the milestones
thus far outlined in the I/M and
Regulation Revision schedule in the
Post-82 Interim SIP. Texas requested a
postponement of the I/M program start
date from January 1,1990, to April 1,
1990, in order to complete training of the
Department of Public Safety (DPS)
personnel and the existing inspectors.
The postponement allowed more time
for Texas to evaluate and approve the
new exhaust analyzer specifications,
which are based on specifications
recently adopted by die State of
California. EPA granted the
postponement of the I/M program since
the request was reasonable and
necessary in order to have a quality
program in the DFW area.

Texas has also met the commitments
of the gasoline volatility program by
adopting a rule for control of gasoline
volatility in the DFW area for
implementation in May 1990. EPA
promulgated a national volatility control
standard for gasoline on March 10,1989.
However, the Federal volatility control
standard for Dallas and Tarrant
counties was less stringent (a higher
RVP) than the volatility level assumed
in the Post-82 Interim SIP. Therefore,
Texas is initiating a more stringent
(lower RVP) local level volatility control
to meet the commitment in the Post-82
Interim SIP. Normally, such a State
provision would be preempted by EPA’s
Federal regulation pursuant to section
211(c)(4)(A) of the Act. However, section
211(c)(4)(C) of the Act provides that
such a State control will not be
preempted if it is approved as part of the
SIP and is necessary to achieve the
NAAQS. Texas has submitted
documentation demonstrating that the
more stringent standard is necessary to
demonstrate attainment. EPA proposed
approval of the Texas RVP program for
the DFW area on April 30,1990 (55 FR
18005). The State rule will become
effective when EPA approves the RVP
program and excepts it from Federal
preemption.

Action

Under part A, section 110 of the Act,
EPA is approving the stationary source
VOC regulation revisions as they appear
after the October 14,1988, TACB
adoption which was submitted to EPA
on December 13,1988, to the extent that
they represent an improvement over the
previously approved regulations;
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however, the rule revisions do not in all
cases constitute RACT and are not
being approved as RACT in accordance
with part D, section 172, of the Act. EPA
is also approving the I/M program and
TCM commitments outlined in the Post-
82 Interim SIP, the Post-82 Interim SIP
contingency plan, the gasoline volatility
program commitments, and the
regulation revision and 1/M schedule
submitted as part of the Post-82 Interim
SIP, because they are all helpful steps
toward attainment of the ozone
standard in the DFW area. EPA is
deferring action on the control strategy
as a whole since the modeled required
reduction reflected in the Interim SIP
was based on a 1983 base year emission
inventory. Texas is now in the process
of updating the emission inventory, as
the initial step toward meeting the May
26,1988, SIP call requirements.
Additional SIP revisions will be required
for the DFW area in accordance with
the May 26,1988, SIP call.

The Office of Management and Budget
has exempted this rulemaking from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 15,1991.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

The Agency has reviewed this request
for revision of the federally approved
State implementation plan for
conformance with the provisions of the
1990 Amendments enacted on
November 15,1990. The Agency has
determined that this action conforms
with those requirements irrespective of
the fact that the submittal preceded the
date of enactment.

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Ozone, Incorporation by reference.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Texas was approved by the Director of the
Federal Register on July 1,1982.

Dated: July 10,1991.
William K. Reilly,
Administrator.

40 CFR part 52, subpart SS, is
amended as follows:
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1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.
PART 52—[AMENDED]

2. Section 52.2270 is amended by
adding paragraph (c)(69) to read as
follows:

§52.2270 Identification of plan.
* * * * *

(C) * k% %

(69) Revisions to the plan for
attainment of the standard for ozone in
Dallas and Tarrant Counties were
submitted by the Governor on October
11,1985, December 21,1987, and
December 13,1988. EPA is approving
these stationary source VOC regulations
and commitments under part A, section
110 of the Clean Air Act. However, these
regulations do not represent RACT
under part D, section 172 of the Clean
Air Act for numerous reasons, including
cross-line averaging and director’s
equivalency determinations without first
being submitted to and approved by
EPA as a SIP revision.

(i) Incorporation by reference.

(A) Revisions to Texas Air Control
Board Regulation V (31TAC chapter
115), Control of Air Pollution from
Volatile Organic Compounds: Rules
115.111 introductory paragraph;
115.111(2)(E); 115.111(2)(F); 115.113
introductory paragraph, 115.113 last
entry in table; except El Paso County for
Rules 115.131 introductory paragraph,
115.132(6), 115.132(7), 115.135
introductory paragraph, and 115.135
second to last entry in table; 115.162
introductory paragraph only;
115.163(b)(2); 115.163(b)(3); 115.164(b)
first paragraph only; 115.164(b)(3);
115.164(b)(4); 115.171(a); except El Paso
County for Rule 115.171(b); 115.175(f);
115.176(a); 115.176(c); 115.191(9)(A)(iii);
115.191(9)(A)(iv); 115.192(9)(A)(v);
115.193(c)(3); 115.223; except El Paso
County for Rules 115.261 undesignated
heading, 115.261 introductory paragraph,
115.262(a), and 115.264; as adopted by
the Texas Air Control Board on July 26,
1985. Rules 115.171(c); 115.171(d);
115.176(d); 115.193(c) first paragraph
only; 115.193(c)(1); 115.193(c)(2);
115.193(c)(6); 115.193(d) first paragraph
only; 115.193(e); 115.194; 115.201(b)(2);
115.202; 115.203(a); and 115.291 through
115.294 and the corresponding
undesignated heading; as adopted by
the Texas Air Control Board on
December 18,1987. Rules 115.111(4)(C);
except El Paso County for Rule
115.111(5); 115.111(6); 115.111(7); 115.113
last entry in table; 115.131(2); except El
Paso County for Rule 115.131(3);
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115.131(4); 115.131(5); 115.132
introductory paragraph only; 115.132(2);
115.134(3); 115.135 last entry in table;
115.141(a); 115.141(b); 115.142(a) first
paragraph; 115.142(b); 115.143(a);
115.143(b); 115.143(c); 115.144;
115.162(3)(B); 115.163(a); 115.163(c);
115.163(dl); 115.164(b)(7); 115.171(e);
115.172(a) first paragraph only;
115.172(a)(1); 115.172(a)(3); 115.172(a)(4);
115.172(a)(5)(A); 115.172(a)(6);
115.172(a)(7); 115.172(b) first paragraph
only; 115.172(b)(1); 115.173(a) first
paragraph only; 115.173(a)(2);
115.173(a)(4)(A); 115.173(a)(4)(B);
115.173(a)(4)(E); 115.173(a)(6); 115.173(b)
first paragraph only; 115.173(b)(2);
115.173(b)(4); 115.173(b)(5);
115.173(b)(10); 115.173(b)(I1); 115.173(c);
115.174(a) first paragraph only;
115.174(a)(I(A); 115.174(a)(1)(B);
115.174(a)(1)(C); 115.174(a)(7);
115.174(a)(8); 115.174(a)(9); 115.174(b)
first paragraph only; 115.174(b)(2);
115.174(b)(4); 115.174(b)(5); 115.174(c);
115.175(¢); 115.175(q); 115.176(€);
115.191(a) first paragraph only;
115.191(a)(8)(A); 115.191(a)(8)(B);
115.191(a)(8)(C); 115.191(a)(9)(C);
115.191(a)(Il); 115.191(b); 115.191(c);
115.192(a); 115.192(b); 115.192(c);
115.193(f); 115.201(a); 115.201(b) first
paragraph only; 115.201(b)(2) through
115.201(b)(6); 115.201(c); 115.203(h);
115.221(a) first paragraph only;
115.221(a)(4); and 115.221(b); as adopted
by the Texas Air Control Board on
October 14,1988.

(B) Revisions to the Texas Air Control
Board General Rules (31TAC chapter
101), rule 101.1, Definitions for:
automobile refinishing; consumer-
solvent products; as adopted by the
Texas Air Control Board on December
18,1987. Rule 101.1, Definitions for:
architectural coating; automotive primer
or primer surfacers (used in automobile
refinishing); automotive wipe-down
solutions; coating application system;
delivery vessel/tank-truck tank; exempt
solvent; flexographic printing process;
non-flat architectural coating; packaging
rotogravure printing; publication
rotogravure printing; rotogravure
printing; surface coating processes;
transfer efficiency; and vapor balance
system; as adopted by the Texas Air
Control Board on October 14,1988.

(C) The following portions of the Post-
1982 Ozone Control Strategies Dallas
and Tarrant Counties Texas State
Implementation Plan Revisions
(TX82SIP), as adopted by the Texas Air
Control Board on December 18,1987.

U)(d) Emissions Tracking, page 56
(last paragraph), 57, and 58.

(2)(e) Regulation Review, pages 58-60.
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(5) (a) Emissions Reductions and
Growth Unaffected by This Plan, page
63 (first two full paragraphs).

(4)  (ej Transportation Control
Measures, pages 67-68.

(5) (4 Projection of Reasonable
Further Progress (RFP), pages 71-72.

(6) (5) Contengency Plan, page 72.

(7)  (a) Emissions Reductions and
Growth Unaffected by This Plan, page
75.

(5}e) Transportation Control
Measures, pages 79-80.

(9) (4 Projection of Reasonable
Further Progress (RFP), pages 83-84.

(20)(5) Contingency Plan, page 84.

(D) TX82SIP, appendix AG, Emission
Reduction Commitments for
Transportation Control Measures in
Post-1982 SIP Areas, as adopted by the
Texas Air Control Board on December
18.1987.

(E) Texas Air Control Board Order
No. 85-06, as adopted July 26,1985,

(F) Texas Air Control Board Order No.
87-18, as adopted December 18,1987.

(G) Texas Air Control Board Order
No. 88-10, as adopted October 14,1988.

(1) Additional Material.

(A) A letter dated September 25,1989,
from Allen Eli Bell, Executive Director,
Texas Air Control Board to Robert E.
Layton Jr., P.E., Regional Administrator,
EPA Region 6.

(B) TX82SIP, (c) Additional Control
Technique Guidelines (CTGs), pages 48-
49.

(C) TX82SIP, appendix AL,
Transportation Control Measure
Evaluation and Documentation of
Highway Vehicle Data adopted by the
Texas Air Control Board on December
18.1987.

3. Section 52.2301 is added to read as

follows:

§52.2301 Federal compliance date for
automobile and light-duty truck coating,
Texas Air Control Board Regulation V (31
TAC chapter 115), control of air pollution
from volatile organic compound, rule
115.191(1)(8)(A).

(a) The requirements of section 110 of
the Clean Air Act are not met regarding
the final compliance date, as found in
TACB rule 115.191(a)(8)(A), for the
requirements of TACB Rule
115.191(a)(8)(A).

(b) TACB adopted revisions to rule
115.191(a)(8)(A) on October 14,1988, and
submitted them to EPA on December 13,
1988. Prior to the submittal, automobile
and light-duty truck coating operations
were to have complied with final control
limits of § 115.191(a)(8)(B) of the
federally approved State
Implementation Plan (SIP), by December
31,1986. In the December 13,1988,
submittal, the final control limits had
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been moved to § 115.191(a)(8)(A) and
had been given a new extended
compliance date of December 31,1987.
EPA does not recognize the later
compliance data and retains the original
compliance date for the final emission
limits of December 31,1986. The owner
or operator of a automobile and light-
duty truck coating operation shall
comply with the requirements of TACB
rule 115.191(a)(8)(A) no later than
December 31,1986.

[FR Doc. 91-19203 Filed 8-13-91; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 180
tPP8F3647/R1064; FRL-3936-1]

Pesticide Tolerances for Metsulfuron
Methyl; Correction

agency: Environmental Protection
Agency (EPA).
acTion: Final rule; correction.

suMMARY: In FR Doc. 90-6097 in the
Federal Register of March 21,1990 (55
FR 10456), EPA issued a final rule *
establishing tolerances for the combined
residues of the herbicide metsulfuron
methyl (methyl 2-[[[[(4-methoxy-6-
methyl-1,3,5-triazin-2-
yDamino]carbonyl]amino] sulfony 1-4-
hydroxybenzoate) in or on various
agricultural commodities. An entry for
hog kidney with a tolerance of 0.5 part
per million (ppm) was inadvertently
omitted from the codified text in 40 CFR
180.428(b), and this correction instates it.
EFFECTIVE DATE: This correction is
effective August 14,1991.

FOR FURTHER INFORMATION CONTACT:
Robert J. Taylor, Product Manager (PM)
25, Registration Division (H-7505C),
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm. 245,
CM #2,1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703J-557-1800.
SUPPLEMENTARY INFORMATION: In the
final rule on metsulfuron methyl in the
Federal Register of March 21,1990 (55
FR 10456), EPA made clear in the
preamble of the document that a
tolerance wa3 being established for the
kidney of hogs along with various other
agricultural commodities. The tolerance
was inadvertently dropped from the
codified text of 40 CFR 180.428(b), and
this document corrects that oversight by
reissuing the tolerance for hog kidneys.
As this document is correcting a
previously issued tolerance, advance
notice and public comment are not
prerequisites to its issuance, and this
correction is effective upon publication.



40258

Dated: July 24,1991.

Douglas D. Campt,
Director, Office ofPesticide Programs.

Therefore, 40 CFR 180.428 is corrected
in paragraph (b) in the table therein by
adding and alphabetically inserting the
tolerance for hogs, kidney, to read as
follows:

§180.428 Metsulfuron methyl; tolerances
LOI’ residues.

* *
(b) * x  *
- Parts per
Commodity rriIIi(F1)1
........... 05

[FR Doc. 91-18969 Filed 8-13-91; 8:45 am]
BILLING GOE 656050+

40 CFR Parts 180 and 186

[PP 8F3617 and FAP 8H5554/R1121; FRL-
3929-9]

RiN 2070-AB78
Pesticide Tolerances for Metalaxyl

AGENCY: Environmental Protection
Agency (EPA).
action: Final rule.

SUMMARY: This document establishes a
tolerance for residues of the fungicide
metalaxyl and its metabolites in or on
sugar beet (tops) at 10.0 parts per million
(ppm), sugar beet (roots) at 0.5 ppm, and
for the feed additive tolerance of 5.0
ppm in sugar beet molasses. This
regulation to establish the maximum
permissible levels for residues of
metalaxyl in or on the commodities was
requested in petitions submitted by
Ciba-Geigy Corp.

EFFECTIVE DATE: This regulation
becomes effective August 14,1991.
ADDRESSES: Written objections,
identified by the document control
number, (PP 8F3617 and FAP 8H5554/
R1121), may be submitted to: Hearing
Clerk (A-110), Environmental Protection
Agency, rm. 3708,401 M St., SW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Susan T. Lewis, Product Manager
(PM) 21, Registration Division (H-7505C),
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm. 227,
CM #2,1921 Jefferson Davis Highway,
Arlington, VA 22202, (703)-557-1900.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 29,1991 (56 FR

24159), EPA issued a proposed rule that
gave notice that the Ciba-Geigy Corp.,
P.O. Box 18300, Greensboro, NC 27419,
had submitted a pesticide petition (PP)
8F3617 and a feed additive petition
(FAP) 8H5554 to EPA requesting that the
Administrator, pursuant to section
408(d) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of tolerances for the
fungicide metalaxyl (N-(2,6-
dimethylphenyl)-N-
(methoxyacetyljalanine methylester)
and its metabolites containing the 2,6-
dimethylaniline moiety, and N-(2-
hydroxymethyl-6-methylphenyl)-N-
(methoxyacetyl) alanine methyl ester in
or on sugar beet (tops) at 10.0 ppm,
sugar beet (roots) at 0.5 ppm, nongrass
animal feeds group at 6.0 ppm, grass
forage, fodder, and hay group at 2.0 ppm,
legume vegetables (dry or succulent)
group at 1.0 ppm, legume vegetables
(foilage) at 10.0 ppm, and legume
vegetable cannery waste at 11.0 ppm,
and a food additive regulation for the
same pesticide in or on molasses at 4.0
ppm resulting from application of the
pesticide to die growing crop. Since
then, Ciba-Geigy Corp. has petitioned
the Agency to withdraw all proposed
tolerances except for the sugar beet
(tops at 10.0 ppm and roots at 0.5 ppm)
and to increase the food additive
regulation level for sugar beet molasses
to 5.0 ppm.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. Based on the data and information
considered, the Agency concludes that
the tolerances will protect the public
health. Therefore, the tolerances are
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or a request for a hearing with the
Hearing Clerk, at the address given
above. The objections submitted must
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested and the
requestor’s contentions on each such
issue. A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: There is a genuine and
substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
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would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4,1981 (46
FR 24950).

List of Subjects in 40 CFR Parts 180 and
186

Administrative practice and
procedure. Agricultural commaodities,
Food additives, Pesticides and pests,
Reporting and recordkeeping
requirements.

Dated: July 24,1991.

Douglas D. Campt,
Director, Office o fPesticide Programs.

Therefore, 40 CFR part 180 is amended
as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority; 21 U.S.C. 346a and 371.

2. Section 180.408(a) is amended in the
table therein by revising the entry for
sugar beet tops and by adding and
alphabetically inserting a new entry for
sugar beet roots, to read as follows:

§ 180.408 Metalaxyl; tolerances for
residues.

@ *

Commodity P RifiGs"
Sugar beet Eroots).., 05
Sugar beet (t0ps) .....eee wer ceverevenas - ~ 100

PART 186—[AMENDED]
2. In part 186:
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a. The authority citation continues to
read as follows:

Authority: 21 U.S.C. 348.

b. Section 186.4000(b) is amended in
the table therein by adding and
alphabetically inserting the feed
commodity sugar beet molasses, to read
as follows:

§186.4000 Metalaxyi.

‘ *
(b) * * *
. Parts per
Commodity million
........... 5.0
W * L]

[FRDoc. 91-18968 Filed 8-13-91; 8:45 am ]
BILLING CODE 6560-50-F

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-41

[FPMR Amendment G-95]

Submission of Paid Freight Bills/
Invoices, Commercial Bills of Lading,
Passenger Coupons, and Supporting
Documentation Covering
Transportation Services Under Cost-
Reimbursement Contracts

agency: Federal Supply Service, GSA.
action: Final rule.

summary: This regulation amends the
Federal Property Management
Regulations (FPMR) by requiring
agencies to ensure that contractors
doing business with the U.S.
Government under a cost-
reimbursement contract (CRC) submit
passenger coupons to the General
Services Administration (GSA) for audit.
Since a significant number of
overcharges exist on CRC passenger
bills, GSA has determined it to be in the
Government’s interest to have these
bills sent to GSA so that an audit can be
performed and the dollar overcharges
recovered and returned to the U.S.
Treasury. This submission requirement,
which has been incorporated in a
temporary regulation since 1989, is now
being made a permanent part of the
FPMR.

effective date: AUgUSt 14,1991

for further information contact:
Terence A. Ryan, Acting Chief, Policy
and Regulations Branch, Office of
Transportation Audits, telephone 202-
501-0183 or FTS 241-0183.

SUPPLEMENTARY INFORMATION:
Previously, 5101-41.807-4 of the Federal
Property Management Regulations
specified only that agencies ensure
contractors doing business with the U.S.
Government under a cost-
reimbursement contract submit paid
freight bills, invoices, commercial bills
of lading, and supporting documentation
to GSA for audit. Temporary Regulation
G-53, published in the Federal Register
on April 20,1989 (54 FR 15942), revised
the submission policy to include GTR’s
and passenger coupons (Supplement 1 to
Temp. Reg. G-53 (55 FR 32626) was
issued to extend the expiration date to
April 20,1991.) No comments were
received. This final rule makes the
submission of passenger coupons a
permanent requirement but eliminates
the submission of GTR’s [as part of this
rule] since GTR’s are forwarded to GSA
routinely for audit.

The General Services Administration
has determined that this rule is not a
major rule for the purposes of Executive
Order 12291 of February 17,1981,
because it is not likely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs to consumers or others; or
significant adverse effects. Therefore, a
regulatory impact analysis has not been
prepared. The GSA has based all
administrative decisions underlying this
rule on adequate information concerning
the need for and consequences of this
rule; has determined that potential
benefits to society from this rule
outweigh the potential costs and has
maximized the net benefits; and has
chosen the alternative approach
involving the least net cost of society.

Pursuant to the provisions of section 3
of the Regulatory Flexibility Act [6
U.S.C. 605(b)], GSA has also determined
that this final rule will not have a
significant economic impact on a
substantial number of small entities.
Therefore, no regulatory flexibility
analysis has been prepared.

The reporting forms required by this
regulation are subject to the provisions
of Pub, L. 96-511, the Paperwork
Reduction Act of 1980, and are included
in the report number 3090-0242,
Documentation and Payment of
Transportation Bills.

List of Subjects in 41 CFR Part 101-41
Accounting, Claims, Freight, Freight
forwarders. Railroads, Transportation.

Title 41, part 101-41 of the Code of
Federal Regulations is amended as
follows:
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PART 101-41—TRANSPORTATION
DOCUMENTATION AND AUDIT

1, The authority citation for 41 CFR
part 101-41 continues to read as follows:

Authority: 31 U.S.C. 3726 and 40 U.S.C.
486(C).

Subpart 101-41.8—Transportation
Disbursement Procedures

2. Section 101-41.807-4 is amended by
revising the section heading and
paragraphs (a) and (b) to read as
follows:

§101-41.807-4 Submission of paid freight
bills/invoices, commercial biiis of lading,
passenger coupons, and supporting
documentation covering transportation
services by contracts under a cost-
reimbursement contract

(@) Agencies shall ensure that legible
copies of paid freight bills/invoices,
commercial bills of lading (CBL’s),
passenger coupons, and supporting
documentation for transportation
services, for the account of and on
which the United States will assume
freight and passenger charges, that were
paid by a Federal agency’s contractor
under a cost-reimbursement contract
and their first-tier subcontractors, under
a cost-reimbursement contract, are
submitted to GSA for audit.

(b) Agencies shall ensure that each
prime contractor forwards legible copies
of paid freight bills/invoices, CBL’s
passenger coupons, and supporting
documentation, as soon as possible
following the end of the month, in one
package to the General Services
Administration (FWATS), 18th and F
Streets, NW., Washington, DC 20405.
The shipment shall include the required
documents for all first-tier
subcontractors under a cost-
reimbursement subcontract If, however,
the inclusion of the transportation
documents for any such subcontractors
in the shipment is not practicable, such
documents are to be transmitted in a
separate package.

Dated: July 17,1991.
Richard G. Austin,
Administrator ofGeneral Services.
[FR Doc. 91-18837 Filed 8-13-91; 8:45 am]

BILLING CODE 6420-24-41

41 CFR Part 101-48

[FPMR Amendment H-181]

Utilization, Donation, or Disposal of

Seized and Forfeited Drug
Paraphernalia

agency: Federal Supply Service, GSA.
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AcTioN: Final rule.

suUMMARY: This regulation amends the
Federal Property Management
Regulations to reflect the requirements
of Public Law 99-570, the Anti-Drug
Abuse Act of 1980, which requires drug
paraphernalia seized and forfeited
under 21 U.S.C. 857(c) to be delivered to
the Administrator of General Services.
The Administrator may order the
paraphernalia destroyed or may
authorize its use for law enforcement or
educational purposes by Federal, State,
or local authorities. This regulation sets
forth GSA’s policy and guidelines
governing the utilization, donation, and
disposal of such drug paraphernalia. It
also reflects organizational and
reference changes.

EFFECTIVE DATE: August 14,1991.

FOR FURTHER INFORMATION CONTACT:
Stanley M. Duda, Director, Property
Management Division (703-557-1240).
SUPPLEMENTARY INFORMATION: The
General Services Administration (GSA)
has determined that this rule is not a
major rule for the purposes of Executive
Order 12291 of February 17,1981,
because it is not likely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs to consumers or others; or
significant adverse effects. GSA has
based all administrative decisions
underlying this rule on adequate
information concerning the need for, and
consequences of, this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits; and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 101-48

Government property management,
Surplus Government property.

Accordingly, 41 CFR Part 101-48 is
amended as follows:

PART 101-48—UTILIZATION,
DONATION, OR DISPOSAL OF
ABANDONED AND FORFEITED
PERSONAL PROPERTY

1. The authority citation for part 101-
48 continues to read as follows:

Authority: Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c).
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part to the benefit of shareholders or
individuals and which shall have filed
with the GSA National Capital Region a
satisfactory statement establishing such
status.

4. Section 101-48.001-10 is added to
read as follows:

§101-48.001-10 Drug paraphernalia.

Drugparaphernalia means any
equipment, product, or material of any
kind which is primarily intended or
designed for use in manufacturing,
compounding, converting, concealing,
producing, processing, preparing,
injecting, ingesting, inhaling, or
otherwise introducing into the human
body a controlled substance in violation
of the Controlled Substances Act (title Il
of Pub. L. 91-513). It includes items
primarily intended or designed for use in
ingesting, inhaling, or otherwise
introducing marijuana, cocaine, hashish,
hashish oil, PCP, or amphetamines into
the human body, such as:

(1) Metal, wooden, acrylic, glass,
stone, plastic, or ceramic pipes with or
without screens, permanent screens,
hashish heads, or punctured metal
bowls;

(2) Water pipes;

(3) Carburetion tubes and devices;

(4) Smoking and carburetion masks;

(5) Roach clips: meaning objects used
to hold burning material, such as a
marijuana cigarette, that has become too
small or too short to be held in the hand,;

(6) Miniature spoons with level
capacities of one-tenth cubic centimeter
or less;

(7) Chamber pipes;

(8) Carburetor pipes;

29) Electric pipes;

10) Air-driven pipes;

(12) Chillums;

(12) Bongs;

(13) Ice pipes or chillers;

(14) Wired cigarette papers; or

(15) Cocaine freebase Kkits.

Subpart 101-48.1—Utilization of
Abandoned and Forfeited Personal
Property

5. Section 101-48.100 is revised to read
as follows:

§101-48.100 Scope of subpart.

This Subpart 101-48.1 prescribes the
policies and methods for utilization and
transfer within the Government of
forfeited or voluntarily abandoned

2. -3. Section 101-48.001-3 is revised t®ersonal property subject to the

read as follows:

§101-48.001-3 Eleemosynary institution.
Eleemosynary institution means a
nonprofit institution organized and
operated for charitable purposes whose
net income does not inure in whole or in

provisions of 40 U.S.C. 304f through m,
and abandoned and other unclaimed
property found on premises owned or
leased by the Government subject to the
provisions of 40 U.S.C. 484(m), which
may come into the custody or control of
any Federal agency in the United States,

the Commonwealth of Puerto Rico,
American Samoa, Guam, and Trust
Territory of the Pacific Islands, or the
Virgin Islands. Property in this category
located elsewhere shall be utilized and
transferred in accordance with the
regulations of the agency having custody
thereof. This subpart also governs
seized and forfeited drug paraphernalia
under the provisions of 21 U.S.C. 857(c).
6. Section 101-48.101-2 is amended by
adding paragraph (d) to read as follows:

§101-43.101-2 Custody of property.
* & * * *

(d)  GSA will direct the disposition of
forfeited drug paraphernalia that is
subject to the disposal provisions of 21
U.S.C. 857(c) by ordering such
paraphernalia destroyed or by
authorizing its use for law enforcement
or educational purposes by Federal,
State, or local authorities.

7. Section 101-48.101-4 is amended by
revising paragraphs (a) and (c) to read
as follows:

§101.48.101-4 Retention by holding
agency.

(a) Subject to the limitations on
certain types of passenger vehicles (see
8§ 101-43.307-9), a Federal agency may
retain and devote to official use any
property in its custody that is forfeited
other than by court decree or
determined by the agency to be
voluntarily abandoned. Large sedans
and limousines may be retained by an
agency and devoted to official use only
if such retention is clearly authorized by
the provisions of subpart 101-38.1.

(©)  Except where otherwise
specifically provided, any property that
is retained by a Federal agency for
official use under this subpart 101-48.1
shall thereupon lose its identity as
forfeited or voluntarily abandoned
property. When such property is no
longer required for official use, it shall
be reported as excess in accordance
with § 101-43.304.

8. Section 101-48.101-5 is amended by
revising paragraphs (a) introductory
text, (a)(1), (c) introductory text, (d)(2),
(d)(5), (d)(6), and (e) and by adding
paragraph (d)(7) to read as follows:

§101-48.101-5 Property required to be
reported.

(@) A Federal'agency shall promptly
report, in accordance with § 101-43.304,
property in its custody that is forfeited
other than by court decree or voluntarily
abandoned and not desired for retention
by that agency for its official use and
property on which proceedings for
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forfeiture by court decree are being
started or have begun, except that:

(1) Reports shall be submitted to the
GSA National Capital Region (mailing
address: General Services
Administration (3FBP-W), Washington,
DC 20407} in lieu of being submitted to
the GSA regional office for the region in
YX‘“CQ the*progert)a is located.

(©) In addition to the exceptions and
special handling described in |§ 101-
43.305 and 101-43.307, the following
forfeited or voluntarily abandoned
property need not be reported:

d * k% *

51; Controlled substances (as defined
in §101-43.001-3), regardless of
quantity, condition, or acquisition cost,
shall be reported to the Drug
Enforcement Administration,
Department of Justice, Washington, DC
20537;
*x ok x  x  *x

(5) property seized by one Federal
agency but adopted by another for
prosecution under laws enforced by the
adopting Federal agency shall be
reported by the adopting agency to the
extent and in the manner required by
this Subpart 101-48.1;

(6} Lost, abandoned, or unclaimed
personal property controlled by the
provisions of 10 U.S.C. 2575 shall be
disposed of as provided by 10 U.S.C.
2575 and regulations issued thereunder
by appropriate authority; and

(7) Drug paraphernalia seized and
forfeited under the provisions of 21
U.S.C. 857, which is not retained for
official use by the seizing agency or
transferred to another Federal agency
under seizing agency authorities, or such
drug paraphernalia retained for official
use but no longer required by the
agency, shall be reported on Standard
Form 120 to the General Services
Administration, Property Management
Division (FBP), Washington, DC 20406.

(e) Property not required to be
reported pursuant to this § 101-48.101-6
and not excepted or modified with
respect to reporting pursuant to this
1101-48.101-5 shall be handled as set
forth in § 101-43.305.

9. Section 101-48.101-6 is amended by

revising paragraphs (a) and (d),
redesignating paragraph (f) as paragraph
(9 and revised, and adding a new
paragraph (f) to read as follows:

§101-48.101-6 Transfer to other Federal
agencies.

(@) Normally, the transfer of forfeited
or voluntarily abandoned personal
property shall be accomplished by
submitting for approval a Standard

Form 122, Transfer Order Excess
Personal Property (see § 101-43.4901-
122), or any other transfer order form
approved by GSA, to the General
Services Administration (3FBP-W),
\iVasthgtor)c, DC*204O7’é for approval.

(d)  Transfers of forfeited or
voluntarily abandoned distilled spirits,
wine, and malt beverages shall be
limited to those for medicinal, scientific,
or mechanical purposes or for any other
official purposes for which appropriated
funds may be expended by a
government agency. Transfer orders
shall be signed by the head of the
requesting agency or a designee. Where
officials are designed to sign, the
General Services Administration (3FBP-
W), Washington, DC 20407, shall be
advised of designees by letter signed by
the head of the agency concerned. No
transfer order will be acted upon unless
it is signed asgrovided herein.

* * * *

(f) Transfer orders requesting the
transfer of reportable forfeited drug
paraphernalia shall be submitted to the
General Services Administration,
Property management Division (FBP),
Washington, DC 20406, for approval.
Transfers will not be approved unless
the Standard Form 122 or other transfer
document contains a certification that
the paraphernalia will be used for law
enforcement or educational purposes
only.

(E;’) Any property transferred for
official use under this Subpart 101-48.1,
with the exception of drug
paraphernalia, shall thereupon lose its
identify as forfeited or voluntarily
abandoned property. When no longer
required for official use, it shall be
reported as excess in accordance with
§101-43.304. Drug paraphernalia shall
not lose its identity as forfeited
property. When no longer required for
official use, it shall be reported in
accordance with § 101-48.101-5(d)(7).

10. Section 101-48.101-7 is amended
by revising paragraph (a) to read as
follows:

§101-48.101-7 Reimbursementand costs
incident to transfer.

(a) Reimbursement upon transfer of
personal property forfeited or
voluntarily abandoned other than by
court decree shall be in accordance with
§101-43.309-3.
* * * * *

11. Section 101-48.101-8 is amended
by revising paragraph (a) to read as
follows:

§101-48.101-8 Billing.

(a) Each holding agency shall be
responsible forbilling and collecting the
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costs of care and handling, as well as
the fair value of property transferred to
other agencies, when such
reimbursement is required in
accordance with § 101-43.309-3.

* * * * *

12. Section 101-48.101-9 is revised to
read as follows*

§101-48.101-9 Disposition of proceeds.

Where reimbursement for fair value is
to be made in accordance with § 101-
43.309-3, the fair value proceeds shall be
deposited in the Treasury to
miscellaneous receipts or in the
appropriate agency account by the
transferor agency.

13. Section 101-48.102-2 is amended
by revising paragraph (b) to read as
follows:

§101-48.102-2 Reporting.

(b)  Abandoned for other unclaimed
property which, by the provisions of
§101-43.304, is not required to be
reported and which is not otherwise
transferred pursuant to subpart 101-43.3,
shall be subject to the provisions of
subpart 101-48.3.

14. Section 101-48.102-3 is revised to
read as follows:

§101-48.102-3 Reimbursement

Reimbursement of fair market value,
as determined by the head of the finding
or transferor agency, shall be required in
connection with official use by the
finding agency or transfer for official use
of abandoned or other unclaimed
property. Fair market value as used
herein does not mean fair value as
determined under § 101-43.309-3.

Subpart 101-48.2—Donation of
Abandoned and Forfeited Personal
Property

15. Section 101-48.201-2 is revised to
read as follows:

§101-48.201-2 Establishment of eligibility.

Eleemosynary institutions desiring to
obtain available distilled spirits, wine,
and malt beverages shall submit GSA
Form 18, Application of Eleemosynary
Institution (see § 101-48.4902-18), to the
General Services Administration (3FBP-
W), Washington, DC 20407. The Office
of Management and Budget Approval
Number 3090-0001 has been assigned to
this form.

16. Section 101-48.201-3 is revised to
read as follows:

§101-48.201-3 Requests by institutions.

Eligible institutions desiring to obtain
available distilled spirits, wine, and
malt beverages shall show on the GSA
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Form 18, Application of Eleemosynary
Institution, the kind and quantity
desired. The GSA National Capital
Region will inform the eligible
institution when these alcoholic
beverages become available, request
confirmation that the institution’s
requirement is current, and inform the
institution that shipment will be
initiated upon this confirmation.

17. Section 101-48.201-4 is revised to
read as follows:

§101-48.201-4 Filling requests.

The GSA National Capital Region will
authorize the seizing agency to fill such
requests as the region may determine
proper to ensure equitable distribution
among requesting institutions.

18. Section 101-48.201-5 is revised to
read as follows:

§101-48.201-5 Donation of lots not
required to be reported.

Forfeited distilled spirits, wine, and
malt beverages not required to be
reported under § 101-48.101-5 may be
donated to eleemosynary institutions
known to be eligible therefor if the
beverages are determined by the seizing
agency to be suitable for human
consumption. The holding agency shall
promptly report these donations by
letter to the General Services
Administration (3FBP-W), Washington,
DC 20407. This report shall state the
quantity and type donated, the name
and address of the donee institution,
and date of the donation.

13. Section 101-48.202 is added as
follows:

§101-48.202 Donation of forfeited drug
paraphernalia.

(a) Forfeited drug paraphernalia for
which there is no Federal utilization
may be made available through State
agencies, at the discretion of GSA, to
State and local governments for law
enforcement or educational purposes
only. Donations will be made in
accordance with part 101-44, except as
otherwise provided in this subpart 101-
48.2.

(b) All transfers of drug paraphernalia
to the State agencies for donation to
State and local governments shall be
accomplished by use of SF123, Transfer
Order Surplus Personal Property (see
i 101-44.4901-123). The SF 123 shall be
accompanied by a letter of justification,
signed and dated by the authorized
representative of the proposed donee,
setting forth a detailed plan of
utilization for the property and
certifying that the donee will comply
with all Federal State, and local laws,
regulations, ordinances, and
requirements governing use of the

property. The SF 123, with the letter of
justification, shall be submitted for
approval to the General Services
Administration, Property Management
Division (FBP), Washington, DC 20406.

(c) A State agency shall not pick up or

store drug paraphernalia in its
distribution centers. This property shall
be released from the holding agency
directly to the designated donee.

Subpart 101-48.3—Disposal of
Abandoned and Forfeited Personal
Property

20. Subpart 101-48.3 is amended by
revising § 101-48.302(b), redesignating
88 101-48.304,101-48.305,101-48.305-1
and 101-48.305-2 as §§ 101-48.305,101-
48.306,101-48.306-1 and 101-48.306-2
and adding a new § 101-48.304 to read
as follows:

§101-48.302 Distilled spirits, wine, and

malt beverages.
* * * * *

(b) When reportable abandoned or
forfeited distilled spirits, wine, and malt
beverages are not retained by the
holding agency, transferred to another
agency, or donated to an eligible
eleemosynary institution by GSA, the
GSA National Capital Region will issue
clearance to the agency which
submitted the report as prescribed by
§ 101-48.101-5 for destruction of the
distilled spirits, wine, and malt
beverages. A record of the destruction
showing time, place, and nomenclature
and quantities destroyed shall be filed
with papers and documents relating to
the abandonment or forfeiture.

§101-48.304 Drug paraphernalia.
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Witness Date

Witness Date

(b) The signed certification and
statement of destruction shall be made a
matter of record and shall be retained in
the case files of the holding agency.

§101-48.305 Property other than distilled
spirits, wine, malt beverages, firearms, and
drug paraphernalia.

(@) Property forfeited other than by
court decree or voluntarily abandoned,
except distilled spirts, wine, malt
beverages, firearms, and drug
paraphernalia, which is not returned to
a claimant, retained by the agency of
custody, or transferred in accordance
with subpart 101-48.1 may be released
to the holding agency by the GSA
National Capital Region for public sale,
except as otherwise provided by law.

(b) Abandoned or other unclaimed
property which is not retained by the
holding agency, not transferred to
another agency, or not required to be
reported by the provisions of § 101-
48.102, may be reported for sale to the
appropriate selling activity at any time
after title vests in the United States as
provided in § 101-48.102-1.

(c) Voluntarily abandoned,
abandoned, or other unclaimed property
and, in the absence of specific direction
by a court, forfeited property, normally
shall be sold by competitive bid as
prescribed in § 101-45.304-1, subject to
the same terms and conditions as would
be applicable to the sale of surplus
personal property. Voluntarily
abandoned, abandoned, or other
unclaimed property and forfeited

(@  When forfeited drug paraphernaliaproperty may be sold also by

is neither utilized within any Federal
agency in accordance with Subpart 101-
48.1 nor donated in accordance with
subpart 101-48.2, GSA will issue
clearance to the reporting agency to
destroy the items. The destruction shall
be performed by an employee of the
holding agency in the presence of two
additional employees of the agency as
witnesses to the destruction. A
statement of certification describing the
fact, manner, date, type, and quantity
destroyed shall be certified to by the
agency employee charged with the
responsibility for that destruction. The
two agency employees who witnessed
the destruction shall sign the following
statement which shall appear on the
certification below the signature of the
certifying employee:

“l have witnessed the destruction of the
glist the drug paraphernalia) described in the
oregoing certification in the manner and on

the date stated herein:”

negotiation at the discretion of the
selling agency but only under the
circumstances set forth in § 101-45.304-
2. Such property shall be identified by
the holding agency as abandoned or
other unclaimed, voluntarily abandoned,
or forfeited property, and shall be
reported for sale to the appropriate GSA
regional office or to such other agency
as otherwise is responsible for selling its
surplus personal property unless
specifically required by law to be sold
by the holding agency.

§101-48.306 Disposition ©f proceeds
from sale.

§101-48.306-1 Abandoned or other
unclaimed property.

(@  Proceeds from sale of abandoned
or other unclaimed property shall be
deposited in a special fund by the
finding agency for a period of 3 years. A
former owner may be reimbursed for
abandoned or other unclaimed property
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which had been disposed of in
accordance with the provisions of this
subpart 101-48.3 upon filing a proper
claim with the finding agency within 3
years from the date of vesting of title in
the United States. Such reimbursement
shall not exceed the proceeds realized
from the disposal of such property less
disposal costs and costs of the care and
handling of such property as determined
by the head of the agency concerned.

(b) Records of abandoned or other
unclaimed property shall be maintained
in such a manner as to permit
identification of the property with the
original owner, if known, when such
property is offered for sale. Records of
proceeds received from the sale of
abandoned or other unclaimed property
shall be maintained as part of the
permanent file and record of sale until
the 3-year period for filing claims has
elapsed.

§101-48.306-2 Forfeited or voluntarily
abandoned property.

Proceeds from sale of property which
has been forfeited other than by court
decree, by court decree, or which has
been voluntarily abandoned, shall be
deposited in the Treasury of the United
States as miscellaneous receipts or in
such other agency accounts as provided
by law or regulations.

Dated: July 16,1991.

Richard G. Austin,
AdministratorofGeneral Services.

[FR Doc. 91-18835 Filed 8-13-91; 8:45 am]
BILUNG CODE 6820-24-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6867
[CA-940-01-4214-10; CACA 28292]

Partial Revocation of Public Land
Order No. 2729 and the Secretarial
Order Dated November 16,1932;
California

agency: Bureau of Land Management,
Interior.

action: Public land order.

summary: This order revokes Public
Land Order No. 2729 and the Secretarial
Order dated November 16,1932, insofar
as they affect 71.14 acres of lands in El
Dorado County, California. The lands
were withdrawn from the operation of
the public land laws and the general
rowing laws for the Bureau of
Reclamation’s Nashville Reservoir Site
and the Central Valley Project. The
withdrawals are no longer needed for
the purpose for which they were
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withdrawn. This action will allow the
completion of a proposed exchange
between the Bureau of Land
Management and the American River
Land Trust

EFFECTIVE DATE: September 13,1991.
FOR FURTHER INFORMATION CONTACT:
Judy Bowers, BLM California State
Office, Federal Office Building, 2800
Cottage Way, Sacramento, California
95825, 916-978-4820.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976,90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Public Land Order No. 2729, which
withdrew lands from the operation of
the public land laws and the United
States mining laws for the Central
Valley Reclamation Project, is hereby
revoked insofar as it affects the
following described lands:

Mount Diablo Meridian
T.9N,R 10E,

Sec. 12, all public land in WMe lot 15, lot 16,
MS 6303, and all public land in
SEyASWA?

Sec. 13, all public land in lot 7.

2. The Secretarial Order dated
November 16,1932, which withdrew
lands for the Nashville Reservoir Site, is
revoked insofar as it affects the
following described lands:

Mount Diablo Meridian

T.9N,R 10E,
Sec. 12, all public land in WM lot 15, and
lot 16.
The areas described in paragraph 1 and 2
above aggregate 71.14 acres in El Dorado
County.

3. At 10 a.m. on September 13,1991,
the lands described will be opened to
the operation of the public land laws
generally, subject to valid existing
rights, the provision of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. All valid applications
received at or prior to 10 a.m. on
September 13,1991, shall be considered
as simultaneously filed at that time.
Those received thereafter shall be
considered in the order of filing.

4. At 10 a.m. on September 13,1991,
the land will be opened to location and
entry under the United States mining
laws, subject to valid existing rights, the
provision of existing withdrawals, and
other segregations of record.
Appropriation of any of the land
described in this order under the general
mining laws prior to the date and time of
restoration is unauthorized. Any such
attempted appropriation, including
attempted adverse possession under 30
U. S.C. section 38, shall vest no rights
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against the United States. Acts required
to establish a location and to initiate a
right of possession are governed by
State law where not in conflict with
Federal law. Hie Bureau of Land
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: August 5,1991.
Dave O’Neal,

AssistantSecretary ofthe Interior.

[FR Doc. 91-19278 Filed 8-13-01; 8:45 am]
BILLING CODE 4310-40-M

43 CFR Public Land Order 6868

[OR-943-4214-10; GP1-166; OR-16124]

Withdrawal of National Forest System
Lands for Steamboat Creek Tributaries
Streamside Zone and Steamboat
Creek Roadside and Streamside
Zones; Oregon

AGENCY: Bureau of Land Management,
Interior.

action: Public land order.

SUMMARY: This order withdraws 2,400
acres of National Forest System lands in
the Umpqua National Forest from
mining for a period of 20 years for use
by the Forest Service for the Steamboat
Creek Tributaries Streamside Zone and
Steamboat Creek Roadside and
Streamside Zones. The lands have been
and remain open to such forms of
disposition as may by law be made of
National Forest System land and to
mineral leasing.

EFFECTIVE DATE: August 14,1991.

FOR FURTHER INFORMATION CONTACT:
Linda Sullivan, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208, 503-280-7171.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Subject to valid existing rights, the
following described National Forest
System lands are hereby withdrawn
from location and entry under the
United States mining laws (30 U.S.C.
chapter 2), but not from leasing under
the mineral leasing laws, to protect the
Forest Service’s roadside and
streamside zones:
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Willamette Meridian
Umpqua National Forest

Steamboat Creek Tributaries Streamside
Zone

A strip of land 660 feet in width being 300
feet on each side of and running parallel and
concentric with the centerlines of Cedar
Creek, South Fork Cedar Creek, North Fork
Cedar Creek, Little Rock Creek, Fugowee
Creek, Tributary B, and Tributary B-I
through the following described subdivisions:
T.24S,R 1E,

Sec. 2, lots 3and 4, SVANVWV4, SWV/4, and

SVIiSEVi;

Sec. 3, lots 3and 4, S%NV4, NEV4ASW9%,

and NVIiSE%;

Sec. 11, NVIiNEVi;

Sec. 12, NWHNEV«, SMINEVi, W\V4, and

NVfeSEVA;

%ea% %% SEV4

Sec! 25! SWy4aNEy4,’s%NW Y« NViS%, and
SVAcSEtt;

Sec. 26. NVi, and SVIeSEV4;

Sec. 27, NEVANEV4;

Sec. 35, NVINEM;

Sec. 36, NViNtt and SVANEVA.

A strip of land 660 feet in width being 330
feet on each side of and running parallel and
concentric with the centerlines of Canton
Creek, Steelhead Creek, North Fork
Steelhead Creek, South Fork Steelhead
Creek, Deep Creek, and Singe Creek through
the following described subdivisions:
T.25S,R 1E,

Sec. 11, SVINWY*, NVASWV4, SEyaSWya4,

and VWASEV4;

Sec. 14, WVIEVK, EYri/Mfe, and W\VASVWV4;

Sec. 15, NEyaSWya. NViSEVi, and

SEyASEY4;

Sec. 23, W ttE ft and EYrtVYi;

Sec. 25. NWVINEVF, S%NEy4, NWY4SW tt,

and NEVISEVi;

Sec. 26, NVINWVINEVi, SVISEY4NEY4,

NVANEVANVWA4, and NEVISEMi;

Sec. 31, lots 1,2,3, and 4, and EViSWVi.

A strip of land 660 feet in width being 330
feet on each side of and running parallel and
concentric with the centerline of Canton
Creek through the following described
subdivisions:

T.25M S, R 1E,

Sec. 32, lots 3and 4.

A strip of land 660 feet in width being 330
feet on each side of and running parallel and
concentric with the centerlines of Horse
Heaven Creek, Windy Creek, and Tributary B
through the following described subdivisions:
T.23S,R. 2E,

Sec. 29 BVi*

Sec! 32. NEK, SEVANWVL EYsSWtt, and

WVIiSEtt.

A strip of land 660 feet in width being 300
feet on each side of and running parallel and
concentric with the centerlines of Cedar
Creek, Buster Creek, Longs Creek, City Creek,
and Horse Heaven Creek through the
following described subdivisions:

T 24S R 27,
Sec. 4. WViSWV4 and SEttSWVi;
Sec. 5. lots 1 and 2, SYtNEtt, EVASW\V4, and
SE%;

Sec. 7, lots 3and 4, and SEV4;

Sec. 8, NWVANEV4, EVINWV4, NEViSWit,

and WV4SWK;

Sec. 9, NVINWW;

Sec. 19, EVANEV4,

Sec. 20, w % swy4ANwy4, Nwy4dswy4,
EVfeSWttSEtt, and SEy4SEy4;

Sec. 21, SVASWY4 and W%SEy4,

Sec. 31, lots 1 and 2, SVfeNEVj, and
NEVASEVE;

Sec. 32, SViNW1tt, N\\VfeSWY4, and
NWVIiSEtt.

A strip of land 660 feet in width being 330
feet on each side of and running parallel and
concentric with the centerlines of Singe
Creek, Reynolds Creek, Johnson Creek, and
Big Bend Creek through the following
described subdivisions:

T.25S,R 2E,
Sea 3, lots 1,2,5,6,7, and 8, SV2NWWV4, and

NVWASWy4)

Sec. 4, SVANEV4, SWy4. NVIieSEV4, and
SWY4 SEV4;

Sec. 5, SVaSEVj;

Sec. 7, WMfeNEVi and SEVANEV4;

Sec. 8, NVANEV4, EVANEVANVWA4, and
SViSWtt;

Sec. 16, SMtNWit, and NVfeSWit;

Sec. 17, NEV4; and NVINW'A,

Sec. 30, lots 2 and 3, and NWV4SEi4.

Steamboat Creek Roadside and Streamside
Zones, Additions

A strip of land of variable width located
between a line 200 feet on the northerly and
westerly side and running parallel and
concentric with the centerline of Steamboat
Creek Road No. 232, and a line 330 feet on the
southerly and easterly side and running
parallel and concentric with the centerline of
Steamboat Creek and through the following
described subdivisions:

T.25S,R1E,

Sec. 24, NWY4SEY4;

Sec. 25, NWy4NEy4 and SEy4aNWy4;

Sea 26. SVfeSEttNELtt and SVfeSVieNWL;

Sec. 27, s% swy4dswy4and SYIiSEtt;

Sec. 28. SWy4SEy4SWy4 and NE%SEV4;

aPp 17 RWV.fiWv,’

Sec! 33, SWy4NEy4 and SYaNVfeSWit.
T.25ViS,R 1 E,

Sec. 32, those portions of lots 2 and 3, and
S%SWV4, located outside the boundary
of the North Umpqua Road Zone
withdrawal.

A strip of land of variable width located
between a line 200 feet on the northerly and
westerly or southerly and westerly side and
running parallel and concentric with the
centerline of Steamboat Creek Road No. 232,
and a line 330 feet on the northerly and
easterly or southerly and easterly side and
running parallel and concentric with the
centerlines of Steamboat Creek and East Fork
Steamboat Creek through the following
described subdivisions:

T.24S*R.2EM

Sec. 2, SWy4SVW/4,

Sec. 3. NViSWy4 and SfeS\fe;

Sec. 4, SVaSED;

Sec. 8. SEy4SEy4;

Sec. 9, NVIiNEVi, NWV4, and NW ttSW tt;

Sec. 10, NWyANWy4;

Sec. 17. NV\WANEV4 and EVfcSEttSWit;

Sea 20, E%EVANWY4, NWy4SEy4, and
EVISVWWASEV4;

Sec. 29, EVIWVIEVi;

Sea 32, NEVANEV4 and NEVANVWVA4,

Sea 33, NWW4SWV4 and SViISWV4.
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A strip of larid of variable width located
between a line 200 feet on the northerly and
westerly or southerly and easterly side and
running parallel and concentric with the
centerline of Steamboat Creek Road No. 232,
and a line 330 feet on the southerly and
easterly or northerly and westerly side and
running parallel and concentric with the
centerline of Steamboat Creek through the
following described subdivisions:
T.25S.,R.2Em

Sea 4, lots 3,4, and 5;

Sea 5, lot 1, N%SWy4ANEy4, SEy4NWy4,

swy4dswy4, NEVASEV4, and WV4 of lot g;

Sec. 7, SEyANEV4,

Sec. 19, lot 3, NE» NEV4, SWy4 NEV4, and

SV4 of lot 2.

The areas described aggregate
approximately 2,400 acres in Douglas and
Lane Counties.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
National Forest System lands under
lease, license, or permit, or governing
the disposal of its mineral or vegetative
resources other than under the mining
laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1976,43 U.S.C. 1714(f), the Secretary
determines that the withdrawal shall be
extended.

Dated: August 5,1991.
Dave O’Neal,
AssistantSecretary ofthe Interior.
[FR Doc. 91-19279 Filed 8-13-91; 8:45 am)
BILUNG CODE 4310-33-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 90-497; RM-7420]

Radio Broadcasting Services;
Garspan, Saipan

AGENCY: I_:ederal Communications
Commission.

action: Final rule.

SUMMARY: This document allots Channel
262C2 to Garapan, Saipan, at the request
of Commonwealth Radio Corporation.
See 55 FR 46232, November 2,1990.
Channel 262C2 can be allotted to
Garapan, Saipan, in compliance with the
Commission's minimum distance
separation requirements. The
coordinates are North Latitude 15-11-10
and East Longitude 145- 44- 26. With this
action, this proceeding is terminated.
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DATES: Effective Date: September 23,
1991. The window period for filing
applications will open on September 24,
1991, and close on October 24,1991.
FOR FURTHER INFORMATION CONTACT:
Nancy J. Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90-497,
adopted July 29,1991, and released
August 9,1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
Downtown Copy Center, (202) 452-1422,
1714 21st Street NW., Washington, DC
20036

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1 The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Central Marianas, is
amended by adding Channel 262C2 at
Garapan.

Federal Communications Commission.
Andrew J. Rhodes,

Chief Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-19367 Filed 8-13-91; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB42

Endangered and Threatened Wildlife
and Plants; Threatened Status under
“Similarity of Appearance” Provisions
for Felis concolor in Florida

agency: Fish and Wildlife Service,
Interior.

action: Final rule.

Summary: The Florida panther [Felis
concolor coryi) is listed as an
endangered species under the
Endangered Species Act (Act) of 1973,
as amended. The Service now
determines all other free-living Felis
concolor (common names: mountain
non, cougar, puma, panther, etc.) to be

threatened under the “Similarity of
Appearance” provisions of the Act
wherever they may occur in Florida.
This action is necessary to protect the
listed endangered Florida panther from
illegal take. For the untrained eye, it is
very difficult to distinguish individuals
of Florida panthers from individuals of
unlisted subspecies of Felis concolor.
Unlisted species of cougars periodically
occur in Florida either as escapees from
captivity or are deliberate releases.
EFFECTIVE DATES: September 13,1991.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Jacksonville Field Office,
U.S. Fish and Wildlife Service, 3100
University Boulevard South, suite 120,
Jacksonville, Florida 32218.

FOR FURTHER INFORMATION CONTACT:
David J.Wesley, Field Supervisor, at the
above address (telephone 904/791-2580
or FTS 946-2580).

SUPPLEMENTARY INFORMATION:

Background

Under the “Similarity of Appearance”
provisions of section 4(e) of die
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.)t and
associated regulations (50 CFR 17.50 and
17.51), species (or subspecies or other
groups of wildlife) which are not
considered to be endangered or
threatened, may nevertheless be treated
as such for the purpose of providing
protection to a species (or subspecies or
other groups of wildlife) that is
biologically endangered or threatened.
Under these “Similarity of Appearance™
provisions the Service must find: (a)
That the species so closely resembles in
appearance an endangered or
threatened species that enforcement
personnel would have substantial
difficulty in identifying listed from
unlisted species; (b) that the effect of
this substantial difficulty is an
additional threat to the endangered or
threatened species; and (c) that such
treatment of an unlisted species will
substantially facilitate enforcement and
further the purposes of the Act. This rule
is consistent with all three of those
provisions.

The Florida Game and Fresh Water
Fish Commission (Commission)
estimates that at least several hundred
mountain lions are currently held in
captivity in Florida. These animals are
often of unknown origin, but most are
probably from the western U.S.
Occasionally, captive mountain lions
accidentally escape or are deliberately
released. According to the Commission’s
Division of Law Enforcement, 20 known
escapes of mountain lions have occurred
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in the last few years, and 48 mountain
lions were seized in 1989, mostly due to
illegal possession. There is a risk that
Florida panthers will be killed under the
assumption or justification that they are
escaped mountain lions. There also is a
need to protect mountain lions which
are released experimentally in the
course of recovery work for the Florida
panther. In 1989, five Texas mountain
lions were released in Osceola National
Forest as surrogates to test the
suitability of the habitat for Florida
panthers. During the study, one cougar
was known to have been, and another
suspected to have been, shot and killed
illegally. A mountain lion from a private
zoo near Bonita Springs was illegally
shot and killed within two days of its
escape in March 1990.

Because it is almost impossible for the
lay public to distinguish between the
listed and unlisted subspecies of Felis
concolor, it has been difficult or
impossible to prosecute cases of illegal
take. Therefore, in order to further the
purposes of the Act in providing
protection for the endangered Florida
panther, the Service makes the following
findings: (1) That enforcement
personnel, as well as nearly all other
persons, would be unable to routinely
separate the listed Florida panther from
unlisted subspecies of Felis concolor, (2)
that the Florida panther is so
endangered in the wild that the loss of a
single animal through illegal take could
seriously jeopardize the survival of the
subspecies; and (3) that the take of any
Felis concolor, in areas where the listed
Florida panthers occur would be without
regard for, or forehand knowledge of,
the status of that particular individual of
Felis concolor, and thus would pose
direct and indirect threats to the
endangered Florida panther.

On August 27,1990 (55 CFR 34943) the
Service published a proposal to
determine, for law enforcement
purposes, any free-living Felis concolor,
not otherwise identifiable as a Florida
panther [Felis concolor coryi) to be
threatened under section 4(e),
“Similarity of Appearance provisions
of the Act, wherever it may be found in
the wild in Florida. Free-living Felis
concolor, in Florida would be allowed to
be taken under permit (50 CFR 17.52) or
by an employee of the Service or State
or a Service or State-designated agent
when it has been established by the
Service, in consultation with the State,
that the animal in question is not a
Florida panther [Felis concolor coryi).
Not withstanding this prohibition, it
would remain legal for any party to take
Felis concolor, in Florida in defense of
his own life or the lives of others (see 50
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CFR 17.21(c)(2)). It would also remain
legal for employees or agents of the
Service or the Florida Game and Fresh
Water Fish Commission to remove or
take Felis concolor that constituted a
demonstrable but nonimmediate threat
to human safety (see 50 CFR
17.21(c)(3)(iv)). Since in some cases it
may be impossible to determine the
subspecific identity of Felis concolor,
without first capturing the animal for
examination, a special rule (see

8 17.40(h)(3) of the special rules below)
has been added to these final
regulations to allow a Service or State
employee or designated agent to take
Felis concolor in Florida by non-lethal
means for identification purposes. Such
knowledge is essential to the
conservation and recovery of the
endangered Florida panther. A
clarification has also been added to

8 17.40(h)(3) of the special rules (see
Summary of Comments and
Recommendations, and Special rules
sections below) to clarify the disposition
of Felis concolor, taken by a Service or
State employee or designated agent, and
known not to be a Florida panther or
eastern cougar.

Section 7 of the Act, Interagency
Cooperation, will continue to apply to
the endangered Florida panther, but
does not apply to animals protected by
similarity of appearance.

Summary of Comments and
Recommendations

In the August 27,1990, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment Subsequently, the period for
public comment was reopened on
October 10,1990, and extended to
November 18,1990 (55 FR 41244), to
allow for the publication of required
newspaper notices. Notices inviting
public comment were published in the
following Florida newspapers: On
September 30,1990, in die Tampa
Tribune, the Orlando Sentinel, the
Miami Herald, the Jacksonville Times-
Union, and the Pensacola News Journal;
and on October 1,1990, in the
Tallahassee Democrat

Twelve comment letters were
received. The Florida Game and Fresh
Water Fish Commission and seven
conservation organizations
unconditionally supported the proposal.
Four letters representing comments from
two private individuals and three
conservation organizations expressed
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qualified support and raised the
following concerns:

Comment: The proposed rule allows
for taking of Felis concolor, in Florida
once it is determined that the animal
does not represent F.c. coryi. This could
lead to removal of the Everglades
National Park (ENP) panthers, which are
important to the survival of the Florida
panther. Proper rulemaking procedures
should be followed before “hybrid”
animals lose their current protected
status.

Service Response: Felis concolor
known not to be coryi can currently be
taken by Service or State-designated
agents. This rule does not change that
situation. The ENP panthers contain
mitochondrial DNA derived from South
or Central American Felis concolor,
indicating past interbreeding with
females from that area (O’brien et al.
1990). The Service considers the ENP
panthers to be protected under the
Endangered Species Act and has no
plans to remove them from the wild.
Introgression of genes from ENP cats is
likely to benefit the highly inbred Big
Cypress population (O'Brien et al. 1990).

Comment: Take of free-living Felis
concolor, in Florida should only be
allowed for reasons of human safety.
Such animals have the potential to
strengthen the genetic structure of wild
Florida panthers through interbreeding
with them.

Service Response: The Service agrees
that the Florida panther would benefit
from the restoration of some of the
genetic variability apparently lost due to
small population size and consequent
inbreeding. However, any attempt to
reintroduce genetic variability into the
Florida panther population should be
done within a controlled way with
known genetic stock, not by random
escapes of captive animals of unknown
origin.

Comment: The proposed rule should
be extended to all areas within the
historic range of the Florida panther.
Anecdotal evidence indicates panther
sightings outside Florida.

Service Response: The Service is
unaware of recent confirmed Florida
panther sightings outside Florida. If such
evidence becomes available, and if
subsequent conservation and recovery
needs indicate that threatened by
similarity of appearance regulations in
other states would benefit the Florida
panther, the Service will consider
proposing additional rules.

Comment’ It is not possible to
accurately determine in the field
whether or not the animal in question is
a Florida panther, since genetic testing
is required.

Service Response: In the case of
escaped Felis concolor, the known
origin of the animal will often indicate
that it is not a Florida panther. If the
identity of the animal is uncertain, a
special rule has been added (see
§ 17.40(h)(3) of the special rules below)
to allow non-lethal take of Felis
concolor in Florida by Service or State
employees or designated agents for the
purpose of determining the identity of
the animal. This is necessary for the
conservation and recovery of the Florida
panther in order to have control over
potential interbreeding between Florida
panthers and Felis concolor of other
origins.

Comment’Take of Felis concolor
determined not to be the Florida panther
is an issue that must be addressed
through rulemaking procedures.
Questions involving animal rights must
be properly addressed.

Service Response: The rules here
promulgated by the Service have
addressed the rulemaking requirements
of the Endangered Species Act, the
Administrative Procedure Act, and all
other applicable legislation. The rules
are authorized under the provisions of
the Endangered Species Act and are not
in violation of existing animal welfare
legislation. Humane practices are
followed by both the Service and the
Florida Came and Fresh Water Fish
Commission in handling all wildlife.

Comment The Service should conduct
thorough investigations of all cases in
which Felis concolor are taken in
defense of human life. This could be
used as a justification for trophy
hunting.

Service Response: The Service would
investigate any such cases carefully.
Taking for this reason must be reported
to the Service within 5 days, and the
specimen may only be retained,
disposed of, or salvaged in accordance
with directions from the Service (see
8 17.40(h) (4) and (5) of the special rules
below). The use of free-living Florida
Felis concolor taken in defense of
human life for trophies will not be
allowed by the Service.

Comment: All species (sic) of Felis
concolor occurring in the historic range
of the Florida panther should be listed
as endangered by similarity of
appearance. Taking of all species (sic) of
Felis concolor should be permitted
under an endangered species permit
issued pursuant to 50 CFR 17.52.

Service Response: The Service
believes that “threatened” status for
Felis concolor provides adequate
protection against inadvertent take of
Felis concolor coryi. A higher
designation would not substantially
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facilitate enforcement of the Endangered
Species A ct Moreover, this suggested
approach would not provide the
flexibility needed to take Felis concolor
determined to not be the Florida
panther, particularly escapees known to
represent other subspecies. Obtaining
permits under § 17.52 requires written
application to the Service; because of
this delay, capture of escaped animals
would be impractical or impossible.
Comment: The proposed special rules
do not define take. Would take of Fells
concolorknown to not be Florida
panthers or eastern cougars be non-
lethal? If non-lethal, what would be the
disposition of taken individuals?
Service Response: Take, as defined in
section 3(18} of the Act, means to
harass, harm, pursue, hunt shoot,
wound, Kilt trap, capture, or collect, or
attempt to engage in any such conduct.
Take of Felis concolor known not to be
the Florida panther or eastern cougar
could be lethal or non-lethal, but except
for cases of risk to human life, or other
similar peril, such animals are usually
anesthetized by darting rather than
being killed. Disposition of animals
taken by permit under § 17.52 or in
defense of human life is at the discretion
of the Service’s Director. A clarification
has been made (see § 17.40(h)(3) under
the special rules below) to indicate that

Species

Common name Scientific name

Mammals:
.

Lion, mountain...............
cies except coryi).

Felis concolor taken by Service or State
employees or designated agents in
Florida, and known not to be Florida
panthers or eastern cougars, shall be
disposed of at the discretion of the
Florida Game and Fresh Water Fish
Commission with the concurrence of the
Service.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4 of the Endangered
Species Act of 1973, as amended. A
notice outlining the Service’s reasons for
this determination was published in the
Federal Register on October 25,1983 (48
FR 49244).

References Cited

OBrien SJ., M.E. Roelke, N. Yuhki, K.W.
Richards, W.E. Johnson, W.L. Franklin,
AE. Anderson, O.L. Bass, Jr., R.C.
Belden, and J.S. Martenson. 1990. Genetic
introgression within the Florida panther
Felis concolor coryi. National
Geographic Res. 6{4}:485-494.

Author

The primary author of this rule is Dr.
Michael M. Bentzien, Jacksonville Field

Vertebrate
population
where
endangered or
threatened

Historic range

Canada to South America...... US.A. (FL)........

*

3 Section 17.40 is amended by adding Florida Game and Fresh Water Fish

paragraph (h) to read as follows:

§17.40 Special rules—mammals.
* * * * *

()  Mountain lion (Felis concolor). (1)
Except as allowed in paragraphs (h)(2),
M), and (h)(4) of this section, no
person shall take any free-living
mountain lion [Felis concolor}in
Florida.

(2 A mountain lion [Felis concolor)
may be taken in this area under a valid
threatened species permit issued
Pursuant to 50 CFR 17.52.

(3) Amountain lion [Felis concolor)
may be taken in Florida by an employee
or designated agent of the Service or the

Commission for taxonomic
identification or other reasons
consistent with the conservation of the
endangered Florida panther [Felis
concolor coryi). When it has been
established by the Service, in
consultation with the State, that an
animal in question is not a Florida
panther [Felis concolor coryi) or an
eastern cougar [Felis concolor couguar),
such animals may be removed from the
wild. The disposition of animals so
taken shall be at the discretion of the
Florida Game and Fresh Water Fish
Commission, with the concurrence of the
Fish and Wildlife Service.

(4) Take for reasons of human safety

T(SIA)
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Office, U.S. Fish and Wildlife Service,
3100 University Boulevard South, suite
120, Jacksonville, Florida 32216.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation of part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625,100 Stat. 3500; unless otherwise noted.

2. Section 17.11(h) is amended by
adding the following in alphabetical
order under Mammals, to the List of
Endangered and Threatened Wildlife:

§17.11 Endangered and threatened

wildlife.
* e . * *q

(h)***

Critical

Special
habitat

Status
rules

When listed

432 NA 17.40(h)

is allowed as specified under 50 CFR
17.21(c)(2) and 17.21(c)(3)(iv).

(5)  Any take pursuant to paragraph
(h)(4) ofthis section must be reported in
writing to the U.S. Fish and Wildlife
Service, Division of Law Enforcement,
P.O. Box 3247, Arlington, Virginia 22203,
within 5 days. The specimen may only
be retained, disposed of, or salvaged in
accordance with directions from the
Service.

Dated: July 30,1991.
Richard N. Smith,
Acting Director, Fish and Wildlife Service;
[FR Doc. 91-19227 Filed 6-13-91; 8:45 am]

BILLING CODE 4310-S5-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 661
[Docket No. 910498-1098]

Ocean Salmon Fisheries Off the
Coasts of Washington, Oregon, and
California

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of opening and closure.

summary: NOAA announces that the
commercial salmon fishery for all
salmon species in the exclusive
economic zone (EEZ) from Horse
Mountain, California, to the U.S.-Mexico
border opened for two days on August
1-2,1991. The Director, Northwest
Region, NMFS (Regional Director),
determined that the separate catch
quota of 50G0 coho salmon reserved
preseason for the commercial fishery in
this subarea would be caught within 2
days and, therefore, the fishery for all
salmon species should be open from
August 1 to August 2,1991. These
actions are necessary to conform to the
preseason notice of 1991 management
measures and are intended to ensure
conservation of coho salmon.
DATES: Effective: Opening of the EEZ
from Horse Mountain, California, to the
U.S.-Mexico border to commercial
fishing for all salmon species was
effective at 0001 hours local time,
August 1,1991. Closure of the EEZ in
this subarea to commercial fishing for
ail salmon species was effective at 2400
hours local time, August 2,1991. Actual
notice to affected fishermen was given
prior to those times through a special
telephone hotline and U.S. Coast Guard
Notice to Mariners broadcasts as
provided by 50 CFR 661.20, 661.21, and
661.23 (as amended May 1,1969).
Comments: Public comments are
invited until August 29,1991.
ADDRESSES: Comments may be mailed
to Rolland A. Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, 7600 Sand Point Way
NE., BIN C15700, Seattle, Washington
98115-0070; or E. Charles Fullerton,
Director, Southwest Region, National
Marine Fisheries Service, 300 S. Ferry
Street, Terminal Island, California
90731-7415. Information relevant to this
notice has been compiled in aggregate
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form and is available for public review
during business hours at the office of the
NMFS Northwest Regional Director.

FOR FURTHER INFORMATION CONTACT:
Joe Scordino at 206-526-6140, or Rodney
R. Mclnnis at 213-514-6199.
SUPPLEMENTARY INFORMATION: In its
emergency interim rule and preseason
notice of 1991 management measures (56
FR 21311, May 8,1991), NOAA
announced that a separate catch quota
of 5,000 coho salmon reserved preseason
for the commercial fishery from Horse
Mountain, California, to the U.S.-Mexico
border would be available upon
attainment of the overall catch quota for
coho salmon south of Cape Falcon,
Oregon, or of the subarea catch ceiling
for coho salmon south of Cascade Head,
Oregon, minus the 5,000 deduction.

When the overall catch quota and
subarea catch ceiling for coho salmon
were reached, NOAA announced that
the 5,000 coho salmon reserve would be
made available at a later date so that
the commercial fishery in the subarea
from Horse Mountain to Point Arena,
California, which does not open until
August 1,1991, could have a portion of
its season open for all salmon species.
Therefore, commercial fisheries in the
area from Cape Falcon, Oregon, to the
U.S.-Mexico border, were closed for all
salmon species and then reopened for
all salmon species except coho salmon
as regularly scheduled.

On July 22,1991, the Regional Director
determined that the coho salmon reserve
should be made available on August 1,
1991, when the entire subarea from
Horse Mountain, California, to the U.S.-
Mexico border would open to
commercial salmon fishing. Therefore,
the commercial fishery in this subarea
was opened for all salmon species
effective 0001 hours local time, August 1,
1991.

Based on the best available
information on July 29,1991, the
commercial fishery in the subarea from
Horse Mountain, California, to the U.S.-
Mexico border was projected to catch
the 5,000 coho salmon reserve within 2
days of the August 1 opening. Therefore,
the commercial fishery in this subarea
was closed for all salmon species
effective 2400 hours local time, August 2,
1991. In accordance with the preseason
notice of 1991 management measures,
the regularly scheduled fishery in this
subarea reopened for all salmon species
except coho salmon effective 0001 hours
local time, August 3,1991.

Regulations governing the ocean
salmon fisheries at 50 CFR part 661
specify at § 661.21(a)(1) that “When a
quota for the commercial or the
recreational fishery, or both, for any
salmon species in any portion of the
fishery management area is projected by
the Regional Director to be reached on
or by a certain date, the Secretary will,
by notice issued under § 661.23, close
the commercial or recreational fishery,
or both, for all salmon species in the
portion of the fishery management area
to which the quota applies as of the date
the quota is projected to be reached.”

In accordance with the revised
inseason notice procedures of 50 CFR
661.20,661.21, and 661.23, actual notice
to fishermen of these actions was given
prior to the times listed above by
telephone hotline number (206) 526-6667
and by U.S. Coast Guard Notice to
Mariners broadcasts on Channel 16
VHF-FM and 2182 KHz.

The Regional Director consulted with
representatives of the Pacific Fishery
Management Council, the California
Department of Fish and Game, and the
Oregon Department of Fish and Wildlife
regarding these actions affecting the
commercial fishery from Horse
Mountain, California, to the U.S.-Mexico
border. The State of California will
manage the commercial fishery in State
waters adjacent to this area of the FEZ
in accordance with this Federal action.
This notice does not apply to other
fisheries that may be operating in other
areas.

Because of the need for immediate
action, NOAA has determined that good
cause exists for this notice to be issued
without affording a prior opportunity for
public comment. Therefore, public
comments on this notice will be
accepted, through August 29,1991.

Other Matters
This action is authorized by 50 CFR

661.21 and 661.23 and is in compliance
with Executive Order 12291.

List of Subjects in 50 CFR Part 661

Fisheries, Fishing, Indians, Reporting
and record keeping requirements.
Authority: 16 U.S.C. 1801 et seq.
Dated: August 8,1991.
Joe P. Clem,
Acting Director o fOffice Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 91-19323 Filed 8-9-91; 12:12 am]

BILUNG CODE 3510-22-M



Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the pubtic of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
mlaking prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 997
[Docket No. FV-91-297PR]

Proposed Changes in Provisions
Regulating the Quality of Domestically
Produced Peanuts Not Subject to the
Peanut Marketing Agreement

ACGENCY: Agricultural Marketing Service,
USDA.

action: Proposed rule.

summary: This proposed rule would
amend 7 CFR part 997 which contains
provisions regulating the quality of
domestically produced peanuts not
subject to the Peanut Marketing
Agreement (7 CFR part 998). This
proposal would change the regulations
to recognize the blanching can only be
used successfully in reconditioning
peanuts failing to meet certain grade
requirements, and to limit inspection of
blanched peanuts to the same grade
factors inspected under the Peanut
Marketing Agreement (Agreement). This
proposal would also make necessary
revisions to clarify the regulations
pertaining to ownership of peanuts
which are moved for custom remilling or
blanching, change the regulations to
allow for more efficient utilization of
peanut meal, make minor revisions in
the disposition requirements for peanuts
which fail to meet die requirements for
human consumption and correct minor
typographical errors in the regulations.
These proposed changes are intended to
bring the inspection, quality and
disposition requirements under part 997
into conformity with those under the
Agreement as required by the
Agricultural Marketing Agreement Act

dates: Comments must be received by
August 29,1901.

£°RFURTHER information contact:
atrick A. Packnett, Marketing Order
dministration Branch, Fruit and

vegetable Division, AMS, USDA, P.O.

Box 96456, room 2530-S, Washington,
DC 20090-6456, telephone: 202-275-3862.

SUPPLEMENTARY INFORMATION: This rule
is proposed pursuant to requirements of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), and as further amended December
12,1989, Public Law 101-220, section
4(1), (2), 103 Stat. 1878, hereinafter
referred to as the "Act”.

This proposed rule has been reviewed
by the U.S. Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule under criteria
contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility ACt (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

TTe purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

There are approximately 80 handlers
of peanuts who have not signed the
Agreement and thus, would be subject
to the proposed regulations contained
herein. Small agricultural service firms
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
less than $3,500,000. It is estimated that
most of the handlers would be small
entities. Most producers doing business
with these handlers would also be small
entities. Small agricultural producers are
defined by the Small Business
Administration as those having annual
receipts of less than $500,000.

There are three major peanut
production areas in the United States:
(1) Virginia-Carolina, (2) Southeast, and
(3) Southwest. These areas encompass
16 states. The Virginia-Carolina area
(primarily Virginia and North Carolina)
usually produces about 18 percent of the
total U.S. crop. The Southeast area
(primarily Georgia, Florida and
Alabama) usually produces about two-
thirds of the crop. The Southwest area
(primarily Texas, Oklahoma, and New
Mexico) produces about 15 percent of
the crop. Based upon the most current
information, U.S. peanut production in
1990 totalled 3.60 billion pounds, a 10
percent decrease from 1989 and 1988.

40269

Federal Register
Voi 56, No. 157

Wednesday, August 14, 1991

The 1990 crop value is $1.26 billion, up
13 percent from 1989.

Since aflatoxin was found in peanuts
in the mid-1960's, the domestic peanut
industry has sought to minimize
aflatoxin contamination to peanuts and
peanut products. The Agreement plays a
very important role in the industry's
quality control efforts. It has been in
place since 1965. Approximately 95
percent of 1988 crop peanuts were
marketed by handlers signatory to the
Agreement.

Requirements established pursuant to
the Agreement require farmers’ stock
peanuts with visible Aspergillus Flavus
mold (the principal producer of
aflatoxin) to be diverted to non-edible
uses. Each lot of shelled peanuts for
edible use must be officially sampled
and chemically tested for aflatoxin by
the Department or in laboratories
approved by the Peanut Administrative
Committee (Committee) established
under the Agreement. The Committee
works with the Department
administering the marketing agreement
program. The inspection and chemical
analysis programs are administered by
the Department.

Public Law 101-220, enacted
December 12,1989, amended § 608(b) of
the Act to require all peanuts handled
by persons who have not entered into
the Agreement (non-signers) to be
subject to quality and inspection
requirements to the same extent and
manner as are required under the
Agreement. Under the amendment, no
peanuts may be sold or otherwise
disposed of for human consumption if
the peanuts fail to meet the quality
requirements of the Agreement.
Regulations to implement quality
requirements of the Agreement.
Regulations to implement Public Law
101-220 were issued and made effective
on December 4,1990. Violation of the
requirements promulgated pursuant to
Public Law 101-23 may result in a
penalty in the form of an assessment by
the Secretary equal to 140 percent of the
support price for quota peanuts, as
determined under section 108b of the
Agricultural Act of 1949 (7 U.S.C. 1445C-
2), for the marketing year for the crop
with respect to which such violation
occurs. The intent of Public Law 101-220
and the objective of the Agreement is to
insure that only wholesome peanuts of
good quality enter edible market
channels.
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Currently, paragraph (a)(2) of §997.40
Reconditioning and disposition of
peanuts failing quality requirements
provides that handlers may blanch or
cause to have blanched positive lot
identified shelled peanuts (which
originated from Segregation | peanuts as
defined in § 997.5(b)) that fail to meet
the requirements for human
consumption specified in § 997.30(a).
This includes peanuts failing to meet
those requirements because of excess
damage, minor defects, moisture, foreign
material, fall through (sound split and
broken kernels and whole kernels
passing through specified sized screens),
or are positive as to aflatoxin. However,
blanching is not a suitable process for
reconditioning peanuts failing to meet
those requirements because of excess
fall through. During the blanching
process the red skins are removed from
the peanuts and the moisture of the
peanuts is reduced. The loss of skins
and moisture tends to reduce the size of
the peanuts. Hence peanuts failing to
meet the fall through requirements
initially would continue to fail to meet
those requirements after blanching, and
peanuts initially meeting the fall through
requirements would likely fail to meet
those requirements after blanching
because of the change in size. In
recognition of this and to bring the
requirements into conformity with those
in effect under the Agreement, the
proposed rule would modify paragraph
(a)(2) of §997.40 to specify that only
peanuts that fail to meet the
requirements specified in §997.30(a)
because of excess damage, minor
defects, moisture, or foreign material, or
are positive as to alfatoxin may be
blanched to attempt to cause the
peanuts to meet the minimum
requirements specified in paragraph (a).
In addition, paragraph (a)(2) of § 997.40
would be modified to specify that, after
blanching, such peanuts must meet only
the specification for unshelled peanuts,
damaged kernels, minor defects,
moisture and foreign material as listed
in paragraph (a)(1) of 8 997.30 and be
accompanied by a negative aflatoxin
certificate to be eligible for disposition
into human consumption outlets.

Paragraph (b)(3) of 8 997.40 requires
meal produced from the crushing of
“restricted” categories of peanuts to be
disposed of for use as fertilizer or other
non-feed uses. On January 23-24,1991,
the Committee unanimously
recommended changes in the regulations
under the Agreement which would
require that meal produced from the
crushing of all “restricted” categories of
peanuts be sampled and tested for
aflatoxin, and that the numeric test
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results be shown on the certificate
accompanying each shipment of meal
produced from the rushing of
"restricted” categories of peanuts. The
Committee also recommended that
restrictions be removed from the
regulations applicable to the use and
disposition of meal produced from the
crushing of “restricted” peanuts. Meal
produced from the crushing of
“unrestricted” categories of peanuts
would continue to be exempt from
aflatoxin testing requirements and
would be eligible for feed use without
testing. Accordingly, this proposed rule
would implement similar changes in
8 997.40 of the regulations applicable to
handlers who are not signatory to the
Agreement. In addition to requiring meal
produced from the crushing of restricted
categories of peanuts to be tested, the
change would require such meal to be
prepared for disposition in specifically
identified lost not exceeding 200,000
pounds to protect the reliability of the
sampling and testing procedures.
Generally, restricted categories of
peanuts are peanuts which were
determined to be Segregation Il or
peanuts which contain or are likely to
contain significant levels of aflatoxin.
Unrestricted categories of peanuts are
peanuts which have been determined to
be Segregation | or Il pursuant to
8997.20 or have been determined to be
negative (based on the criteria
applicable to non-edible quality
categories) as to aflatoxin content.
Currently, other Federal and State
requirements or criteria for the
disposition of peanut meal in certain
feed outlets are less restrictive than
those currently in effect under part 997.
Therefore, the regulations restrict
dispositions of peanut meal for feed use
that would be authorized under other
Federal or State requirements or criteria.
The recommended changes would
provide crushers and meal receivers
with certified information as to the
aflatoxin content of meal produced from
restricted categories of peanuts.
Receivers would then make usage
determinations based upon Federal or
State requirements or criteria in effect
for the desired outlet. This would allow
for more efficient utilization of peanut
meal, eliminate differences between the
regulations under part 997 and other
State or Federal requirements or criteria,
and simplify the requirements in effect
for the disposition of peanut meal.
Section 997.40 includes provisions
which regulate the disposition of
peanuts which fail to meet the
requirements for human consumption.
Paragraphs (b)(I)(iv) states that certain
peanuts may be disposed of to wildlife

feed or rodent bait use. This proposed
rule would delete paragraph (b)(I)(iv),
and paragraph (b) would be revised to
specify that only fall through (a specific
category of non-edible quality peanuts)
which has been tested and determined
negative as to aflatoxin may be used for
such purposes. This proposed change i
necessary to make the disposition
requirements consistent with those in
place under the Agreement. The
Department is also revising and
redesignating paragraph (b)(4)(ii) as
paragraph (b)(4)(iii), adding a new
paragraph (b)(4)(ii), and revising
paragraph (b)(5).

This proposed rule would revise the
second sentence of § 997.40(a)(3), which
requires the title to peanuts moved for
remilling or blanching to be retained by
the original handler until such peanuts
have been remilled or blanched and
certified as meeting the requirements for
human consumption, to specify that that
sentence applies only to peanuts moved
for custom remilling or blanching under
paragraphs (a)(1) and (a)(2) and not to
peanuts which are sold to another
handler for further handling. Currently,
the regulations require handlers to
retain title to peanuts which they are
allowed to sell to other handlers for
further handling. This proposed change
would correct the ambiguity in
paragraph (a).

Finally, this proposal would correct
minor typographic errors in the last
sentence §997.30(c)(2), the first sentence
of | 997.40 (a)(1), and the first sentence
of §997.52.

Based on the above, the Administrator
of the AMS has determined that the
proposed changes would not have a
significant economic impact on a
substantial number of small entities.

The information collection
requirements contained in the sections
of the regulations that would be
amended have been previously
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB No. 0581-0163.

A comment period of 15 days is
deemed appropriate because the 1991
crop year began on July 1, and any
changes that may be adopted in the
regulations as a result of this proposal
should be implemented as soon as
possible.

All available information and written
comments timely received in response to
the request for comments will be
considered in deciding whether or not to
implement this proposal.
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List of Subjects in 7 CFR Part 997

Peanuts, Quality regulations,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 997 is proposed to
be amended as follows:

PART 997—PROVISIONS
REGULATING THE QUALITY OF
DOMESTICALLY PRODUCED
PEANUTS HANDLED BY PERSONS
NOT SUBJECT TO THE PEANUT
MARKETING AGREEMENT

1. The authority citation for 7 CFR
part 997 continues to read as follows:

Authority: Secs. 1-19,48 Stat. 31, as
amended; 7 U.S.C. 601-674; Sec. 4,103 Stat.
1878,7 U.S.C. 608h.

2. Section 997.30 is amended by
revising the last sentence of paragraph
(©)( to read as follows:

§997.30 Outgoing regulation.
* * * * *

(C) * # *

@ ** *A copy of such notice
covering each lot shall be sent to the
Division.

* * _  * *

3. Section 997.40 is amended by
revising the first sentence of paragraph
(@)(2), revising paragraph (a)(2), revising
the second sentence of paragraph (a)(3),
and revising paragraph (b) to read as
follows:

§997.40 Reconditioning and disposition
of peanuts failing quality requirements.

(a * * %

(D Handlers may remili peanuts
(which originated from Segregation 1
peanuts) that fail to meet die
requirements of § 997.30(a) or move
positive lot identified shelled peanuts
that fail to meet such requirements to a
custom remiller or sell such peanuts to
another handler, or a handler as defined
in 7 CFR 998.8, for remilling or further
handling. * * *

(2) Handlers may blanch or cause to
have blanched positive lot identified
shelled peanuts (which originated from
Segregation 1 peanuts) that fail to meet
the requirements for human
consumption specified in § 997.30(a)
because of excessive damage, minor
defects, moisture, or foreign material or
are positive as to afiatoxin. To be
eligible for disposal into human
consumption outlets, such peanuts after
blanching, must meet the specifications
for unshelled peanuts, damaged kernels,
minor defects, moisture and foreign
material as listed in $997.30(a) and be
accompanied by a negative afiatoxin
certificate. If such peanuts do not meet
the requirements of § 997.30(a) they
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shall be disposed of and such
disposition reported as provided in
paragraph (b) of this section.

(3 * * *The title of peanuts moved
for custom remilling or blanching shall
be retained by the handler until the
peanuts have been remilled or blanched
and certified by the Federal or Federal-
State Inspection Service as meeting the
requirements for disposition to human
consumption outlets specified in
§997.30(a).
¢ *F #

(b)  Disposition ofshelled peanuts
failing quality requirementsfor human
consumption. (1) Handlers may dispose
of positive lot identified shelled peanuts
(which originated from Segregation 1
peanuts) which fail to meet the
requirements for human consumption
specified in 8 997.30(a) and positive
identified lots of loose shelled kernels,
fall through and pickouts which have
been certified “negative” as to afiatoxin
content as unrestricted:

(D) To domestic crushing or to other
handlers, or a handler as defined in 7
CFR 998.8, for crushing or fragmenting
and exportation (such disposition shall
be reported on Form FV-117-5
“Handlers Report of Dispositions of
Non-Edible Quality Shelled Peanuts to
Crusher or Fragmenter or Dyeing
Processor”);

(i) To export to countries other than
Canada or Mexico, provided they meet
fragmented requirements (such
disposition shall be reported on Form
FV-117-6 “Handler’s Report of Export of
Unrestricted Non-Edible Quality
Fragmented Peanuts”);

(iii) To domestic animal feed use as
provided in paragraph (b)(2) hereinafter
or to other handlers, or a handler as
defined in 7 CFR 998.8, for such
disposition.

Fall through that has been sampled and
determined negative as to afiatoxin
content may be disposed of for use as
wildlife feed or rodent bait use in
containers labeled as such (such
disposition shall be reported on Form
FV-117-7 “Handlers Report of
Disposition of Non-Edible Quality
Peanuts for Wild-Life Feed or Rodent
Bait").

(2) Shelled peanuts which fail to meet
requirements for disposition to human
consumption outlets may be disposed of
for use as domestic animal feed:
Provided, That each lot of peanuts so
disposed of is:

fi) Treated with an appropriate
coloring or dyeing solution with a
minimum of 80 percent of the peanuts
showing evidence of the dye or coloring
agent;
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(ii) Handled and shipped under
positive lot identification procedures,
(except for bulk loads, red tags shall be
used and such tags marked, “For Animal
Feed—Not for Human Consumption”);

(iii) Covered by a valid "negative"”
afiatoxin certificate; and

(iv) That the handler’s bill of lading
and invoice covering the shipment of
each such lot include the following
statement: “The peanuts covered by this
bill of lading (or invoice) are for animal
feed only and are not to be used for
human consumption.” Handlers shall
report such disposition on Form FV-117-
8 “Handler’s Disposition Report of Dyed
Non-Edible Quality Peanuts to Animal
Feed Use (Unrestricted Peanuts Only)".

(3) Positive lot identified shelled
peanuts failing to meet the quality
requirements for human consumption
specified in § 997.30(a) due to testing
positive for afiatoxin pursuant to
§ 997.30(c) may be disposed of for
“restricted” domestic crushing and
reported on Form FV-117-5 “Handlers
Report of Dispositions of Non-Edible
Quality Shelled Peanuts to Crusher or
Fragmenter or Dyeing Processor”. Such
peanuts may also be exported, as
“restricted”, to countries other than
Canada or Mexico. Prior to exportation,
the shelled peanuts shall be certified by
the Federal or Federal-State Inspection
Service as meeting the requirements
specified for “fragmented” peanuts. The
“in-land” bill of lading and invoice
covering the export of “restricted”
peanuts must include the following
statement: “The peanuts covered by this
bill of lading (or invoice) are limited to
crushing only and may contain
afiatoxin. Exportation of such restricted
peanuts shall be reported on Form FV-
117-9 “Handler’s Report of Export of
Restricted Non-Edible Quality
Fragmented Peanuts".

(4) (i) Handlers who have acquired
Segregation 2 and 3 farmer's stock
peanuts pursuant to § 997.20(f) may
commingle such peanuts or keep them
separate and apart. The Segregation 3
farmers’ stock peanuts or commingled
Segregation 2 and 3 farmers’ stock
peanut may be disposed of to:

(A) Other handlers, or a handler as
defined in 7 CFR 998.8, for shelling,
fragmenting, or crushing, as "restricted”;
or

(B) Crushers for crushing as
“restricted”. Handlers may shell such
peanuts and further disposition of the
shelled peanuts shall be as provided in
paragraph (b)(3) of this section.

(i) Meal produced from the crushing
of loose shelled kernels, fall through,
and pickouts, which have not been
certified negative as to afiatoxin



40272

content, and meal produced from the
crushing of other “restricted” categories
of peanuts shall be prepared for
disposition in specifically identified lots
not exceeding 200,000 pounds. Handlers
or crushers, at their own expense, shall
cause each such lot of meal to be
sampled by an inspector of the Federal-
State Inspection Service and tested for
aflatoxin in a laboratory listed in
§997.30(c)(5)(i) of this part The
numerical test result of the chemical
assay shall be shown on a certificate
covering each lot of meal produced from
“restricted” peanuts, and a copy of the
certificate shall accompany each
shipment or disposition. However, meal
produced from the crushing of loose
shelled kernels, fall through, and
pickouts, which have been certified
negative as to aflatoxin content, and
meal produced from the crushing of
other categories of peanuts determined
by this section to be eligible for
“unrestricted” crushing, shall be exempt
from aflatoxin testing requirements.

(iiiy  Handlers who have acquired
Segregation 2 farmers’ stock peanuts
pursuant to S997.20(f) and held them
separate and apart from Segregation 3
peanuts may commingle the Segregation
2 farmers’ stock with Segregation 1
farmers’ stock for disposition to
domestic crushing or export as
inedibles. The Segregation 2 farmers’
stock peanuts or commingled
Segregation 1 and 2 farmers' stock
peanuts may be disposed of to other
handlers, or a handler as defined in 7
CFR 998.8, for shelling, fragmenting, or
crushing or to crushers. Handlers may
shell the Segregation 2 or commingled
Segregation 1 and 2 peanuts and dispose
of the shelled peanuts;

(A) To another handler, or a handler
as defined in 7 CFR 998.8, for
fragmenting or crushing;

(B) To export as “unrestricted”; or

(C) To domestic crushing as
“unrestricted”. The meal produced from
such peanuts may be disposed of
without restriction. Prior to exportation,
the shelled peanuts shall be certified by
the Federal or Federal-State Inspection
Service as meeting the requirements
specified for fragmented peanuts.

(5)  Unless otherwise specified, the
disposition and reporting requirements
applicable to peanuts failing quality
requirements for human consumption
specified in the preceding paragraph (b)
shall also apply to loose shelled kernels,
fall through and Eickouts.

4 t * *

4.  Section 997.52 is amended by
revising the first sentence to read as
follows:

§997.52 Reports of acquisitions and
shipments.

Each handler shall report acquisitions
of Segregation 1 farmers’ stock peanuts
on Form FV-117-10 “Handlers Monthly
Report of Acquisitions” and file such
other reports of acquisitions and
shipments of peanuts, as prescribed in
this part.
* * *

Dated: August 9,1991.

Robert C. Kenney,

Deputy Director, Fruitand Vegetable
Division.

[FR Doc. 91-19371 Filed 8-13-91; 8:45 am]
BIU.INO CODE 3410-02-M

Commodity Credit Corporation
7 CFR Part 1413

Food, Agriculture, Conservation, and
Trade Act; Implementation

AGENCY: Commodity Credit Corporation,
USDA

action: Proposed rule.

summary: The regulations at 7 CFR
parts 1413 set forth the terms and
conditions of the 1991 and subsequent
production adjustment programs for
wheat, feed grain, upland and extra long
staple cotton and rice. In determining
whether producers of these crops are
eligible to participate in these programs
a determination of whether a lease is a
cash lease or share lease for purpose of
participating in these programs. This
proposed rule would amend 7 CFR
1413.111(b) to set forth provisions which
address leases which are a combination
of a cash and share lease.

DATES: Comments must be received on
or before September 13,1991.

ADDRESSES: Interested persons are
invited to submit written comments to:
Director, Cotton, Grain, and Rice Price
Support Division (CGRD). P.O. Box 2415,
\%Zishington, DC. Telephone: (202) 447-

FOR FURTHER INFORMATION CONTACT:
Charles M. Cox, Jr., Program Specialist,
Cotton, Grain, and Rice Price Support
Division, ASCS, USDA P.O. Box 2415,
Washington, DC 20013, 202-382-8757.

SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
USDA procedures implementing
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been classified “non major”. It has been
determined that this rule will not result
in: (1) An annual effect on the economy
of $100 million or more; (2) a major
increase in costs or prices for
consumers, individual industries,
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Federal, State or local governments, or
geographical regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The titles and members of the Federal
assistance programs to which this
proposed rule applies are: Cotton
Production Stabilization-10.052; Feed
Grain Production Stabilization-10.055;
Wheat Production Stabilization-10.058;
Rice Production Program-10.065; as
found in the Catalog of Federal
Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this propose rule since the
Commodity Credit Corporation (“CCC”)
is not required by 5U.S.C. 553 or any
other provision of the law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the human environment.
Therefore, neither an environmental
assessment nor an Environmental
Impact Statement is needed.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24,1983).

The information collection
requirements contained in these
regulations have been approved by the
Office of Management and Budget under
the provisions of 44 U.S.C. chapter 35,
and assigned OMB No. 0560-0004 and
0560-0092. OMB approval for the
information collections contained in
these rules ran out on May 31,1991,
however, a request for a 3year
extension from OMB has been
submitted.

Public reporting burden for these
collections is estimated to vary from 15
minutes to 45 minutes per response,
including time for reviewing
instructions, searching existing sourcts,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Department of Agriculture, Clearance
Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office
ofManagement and Budget, Paperwork
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Reduction Project (OMB No. 0560-0004
and 0560-0092) Washington, DC 20503.

Background

Historically landowners have rented
their land to producers under two
different types of lease agreements.
Either for (1) a share of the crop or (2) a
guaranteed cash amount or quantity of
the crop. Under the share arrangement,
the landowner also shares in the risk of
crop production. Under the guaranteed
arrangement the landowner does not
share in the risk of producing the crop
because the rental payment does not
depend on the guaranty of the crop
production. In some instances, the rental
arrangement may be a combination of
the guaranteed or share agreements.
Traditionally, in administering CCC
programs, CCC was not concerned with
what type of lease arrangement the
landowner and producer entered into.
However, in the case of a share lease,
the landowner is considered a producer
and may be eligible for deficiency
payments and price support with respect
to the producer’s share of the crop. In
the case of a cash or guaranteed lease
only the tenant may be eligible for the
deficiency payments and price support.

With the advent of statutory payment
limitation provisions, the type lease
agreement became a significant factor
because the person who received the
deficiency payment was limited to a
maximum amount of payments. To be
certain that all producers understood
how CCC would determine whether a
lease agreement was a cash or share
lease for payment limitation purposes
specific definitions were provided.
During the past several years, 3 different
positions have been taken. During one
period a lease was considered to be a
share lease if the lease called for the
landowner to receive any share of the
crop. During another period, the county
ASC committee was charged with
determining whether the lease was a
cash or share lease by reviewing the
lease and determining whether the
agreement was predominately cash or
share. Currently CCC considers a lease
tobe a cash lease if the lease agreement
provides for any guaranteed payment,
either a cash amount or quantity of the
crop. The current position enables a
landowner and tenant to manipulate
who will be charged with payments for
payment limitation purposes. CCC is
aware of instances where leases have
been changed to provide that the
landowner would receive a percentage
of the crop plus a minimal cash rent
®roount Under the current rules these
eases would be considered a cash lease
and the deficiency payments would be
Paid to the tenant.

56, No. 157 / Wednesday, August 14, 1991 / Proposed Rules

CCC has found there is the potential
for abuse of program provisions
associated with any definition of a cash
lease or share lease. For example,
depending on the substance of the
definition:

(1) When the lease is defined as a
share lease producers trying to
circumvent the payment limitation
regulations can abuse the program by
"creating” more producers on the farm.
Each "created” share rent producer then
receives a deficiency payment.

(2) When, the lease is defined as a
cash lease, producers trying to
circumvent the payment limitations
regulations can also abuse the program
by not being considered a producer and
“creating” multiple tenant producers
who receive the deficiency payments
and then pass them to the actual cash
lease producer through rents and other
schemes.

CCC proposes to amend the
regulations set forth at 7 CFR 1413.111 to
provide that for 1992 and subsequent
years a lease will be considered a cash
or share lease based on the following
rules:

(1) If the landowner/landlord receives
only a sum certain cash payment, or a
specified quantity of the crop it will be a
cash lease.

(2) If the landowner/landlord receives
only a specific share of the crop, or
proceeds from a specified share of the
crop, it will be a share lease.

(3) A lease that provides for a
combination payment of cash and a
share of the crop production will be
considered a:

(a) Cash lease ifit is determined that
the cash payment exceeds one half of:

(i) The landowner/landlord’s total
expected return (cash and share) for the
crop year based on the provisions of the
lease, or

(ii) The expected return from the share
of the crop if the lease provides for the
larger of a specified cash amount or a
specified share of the crop.

(b) Share lease if it is determined that
a cash payment is equal to or less than
one-half of:

(i) Landowner/landlord’s total
expected return (cash and share) for the
crop year based on the provisions of the
lease, or

(i) The expected return from the share
of the crop if the lease provides for the
larger of a specified cash amount or a
specified share of the crop.

List of Subjects in 7 CFR Part 1413

Cotton, Feed grains, Price support
programs, Wheat, Rice.
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Proposed Rule

Accordingly, 7 CFR part 1413 is
amended as follows:

PART 1413—FEED GRAIN, RICE,
UPLAND AND EXTRA LONG STAPLE
COTTON, WHEAT AND RELATED
PROGRAMS

1. The authority citation for 7 CFR
part 1413 continues to read as follows:

Authority: 7 U.S.C. 1308,1308a, 1309,1441-
2,1444-2,1444f, 1445b-3a, 1461-1469; 15
U.S.C. 714b and 714c.

2. In 81413.111 paragraph (b)(2) is
revised to read as follows:

§ 1413111 Division of payments.
* * * * *

(b) * X *x

(2  For the 1992 and subsequent crop
years:

(i) A lease will be considered a cash
lease if the lessor receives only a sum
certain cash payment, or a specified
quantity of the crop. A lease that
provides for a combination payment of
cash and a share of the crop production
will be considered a cash lease ifit is
determined that the cash payment
exceeds one half of:

(A) The lessor’s total expected return
(cash and share) for the crop year,
based on the provisions of the lease; or

(B) The lessor’s expected return from
the share of the crop if the lease
provides that the payment shall be the
larger of a specified cash amount or a
specified share of the crop.

(i) A lease will be considered a share
lease if the lessor only receives a
specific share of the crop or proceeds
from a specified share of the crop. A
lease that provides for a combination
payment of cash and a share of the crop
production will be considered a share
lease if it is determined that the cash
payment is equal to or less than one-half
of:

(A) The lessor’s total expected return
(cash and share) for the crop year based
on the provisions of the lease, or

(B) The expected return from the
share of the crop if the lease provides
that the payment shall be the larger of a
specified cash amount or specified share
of the crop.

Signed at Washington, DC on August /,
1991.

Keith D. Bjerke,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 91-19211 Filed 8-13-91; 8:45 am]
BILLING CODE 3410-0S-M
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Food Safety and Inspection Service

9 CFR Parts 308,318, and 381
[Docket No. 87-028P]
RIN No. 0583-AA88

Preventing Cross-Contamination of
Meat Products Heat-Processed to
130°F. or Higher and Poultry Products
Heat Processed to 155°F. or Higher By
Other Products not Similarly Heat
Processed

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rale.

SUMMARY: The Food Safety and
Inspection Service (FSIS) proposes to
amend the Federal meat and poultry
products inspection regulations to
extend the current cross-contamination
preventive requirements for cooked
beef, roast beef, and cooked corned beef
to all types of meat and poultry products
that are heat processed to result in a
minimum internal temperature of 130°F.
for meat products and a minimum
internal temperature of 155°F. for poultry
products. The objective of this proposed
amendment is to prevent the
adulteration of heat processed meat and
poultry products with pathogens such as
Salmonella, Listeria, or other types of
bacteria commonly found in or on meat
and poultry products that have not
received similar heat processing.

DATE: Comments must be received on or
before: October 15,1991.

ADDRESS: Written comments to: Policy
Office, Attn: Linda Carey, FSIS Hearing
Clerk, room 3171, South Agriculture
Building, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250. Oral comments
as provided by the Poultry Products
Inspection Act should be directed to Mr.
William Smith, at (202) 447-3840. (See
also Comments under “supplementary
INFORMATION.")

FOR FURTHER INFORMATION CONTACT:
Mr. William Smith, Director, Processed
Products Inspection Division, Science
and Technology, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250,
(202) 447-3840.

SUPPLEMENTARY INFORMATION:

Comments

Interested persons are invited to
submit written comments concerning
this proposal. Written comments should
be sent to the Policy Office and should
refer to Docket Number 87-028P. Any
person desiring an opportunity for oral
presentation of views as provided under
the Poultry Products Inspection Act
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should make such request to Mr. Smith
so that arrangements can be made for
such views to be presented. A record
will be made of all views orally
presented. All comments submitted in
response to this proposal will be
available for public inspection in the
Policy Office between 9 a.m. and 4 p.m.,
Monday through Friday.

Executive Order 12291

The Administrator of the Food Safety
and Inspection Service has determined
that this proposed rule is not a major
rule under Executive Order 12291. It
would not result in an annual effect on
the economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in export or domestic
markets. The proposed rule would
extend the current cross-contamination
preventive requirements for cooked
beef, roast beef and cooked corned beef
to all types of meat and poultry products
receiving a heat process that results in a
minimum internal temperature of 130°F.
for meat products and a minimum
internal temperature of 155°F. for poultry
products. These requirements would
help to prevent the adulteration, as a
result of cross-contamination, of such
heat processed meat and poultry
products with pathogens such as
Salmonella, Listeria or other types of
bacteria commonly found in or on other
meat and poultry products not similarly
heat processed.

In 1987, the Agency completed a
study 1to describe the economic effects
on industry of the 1982 cross-
contamination preventive regulation
pertaining to cooked beef, roast beef,
and cooked corned beef, and to assess
the impact of extending that regulation
to the production of all meat and poultry
products that receive similar heat
processing. The results of the study
indicated that approximately 95 percent
of establishments not subject to the
requirements of the 1982 cross-
contamination preventive regulations
were voluntarily meeting a substantial
portion of current Agency regulatory
standards for preventing product cross-
contamination. This regulation is being

1*“Impact Assessment, Extension of the 1982
Cross-Contemination Preventive Regulation to Ail
Cooked Ready-To-Eat Meat and Poultry Products.”
The Study is on file with the FSIS Hearing Cleric.
Copies are available free of charge from that office.

proposed as a further compliance tool
for inspectors. The Administrator has
determined that this rule is not a “major
rule.”

The proposed regulation should
reduce the compliance costs associated
with cross-contamination incidents and
subsequent investigations, possible
recalls, or product detentions. Recalls
and detentions of product place a heavy
burden on Agency resources and have
an adverse economic impact upon the
affected industry. Last year FSIS
monitored 28 recalls of meat and poultry
products involving 1,470,058 pounds of
product About 32 percent of the recalls
were due to problems of post-processing
contamination based on analysis of data
from the Agency’s Microbiological and
Surveillance Program and its
investigations of contamination
incidents.

In addition, the Agency believes this
proposed regulation should: (1) facilitate
uniform interpretation of the regulatory
requirement, (2) allow plants flexibility
to design ways to meet the requirement,
and (3) eliminate costs to plants and the
Agency associated with variations in
interpretation that may occur when
individual inspectors must rule on
specific compliance cases.

Effect on Small Entities

This proposal would require that all
meat and poultry products that receive
heat processing that results in a
minimum internal temperature of 130°F.
for meat products and a minimum
internal temperature of 155°F. for poultry
products be handled in such a manner
S0 as to assure that such products are
not contaminated by direct or indirect
contact with other meat and poultry
products that have not been similarly
heat processed.

The Administrator has made an initial
determination that although there are a
substantial number of small entities
which produce such heat processed
meat and poultry products, this
proposed rule should not have a
significant economic impact on these
small entities as defined by the
Regulatory Flexibility Act, 5U.S.C 60L
Results of the 1987 Agency study
indicated that meat and poultry
establishments not subject to die
requirements of the 1982 cross-
contamination preventive regulation
pertaining to cooked beef, roast beef,
and cooked corned beef were already
voluntarily meeting a substantial portion
of current Agency recommendations for
preventing product cross-contamination.
The Agency has no reason to believe
that circumstances have changed since
1987 that would make the above
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determination invalid. The Agency
believes that these requirements on
industry will provide enough flexibility
so that both small and large
establishments will be equally able to
comply at minimal cost. However, FSIS
is interested in all comments, including
data, regarding compliance costs.

Background

Microbiological Contamination

There are a number of
microorganisms (found in or on food
animals) which are destroyed when the
meat or poultry is heat processed.
However, if the heat processed meat or
poultry is contaminated with pathogenic
microorganisms through poor sanitation
practices, these products may become
unsafe for human consumption and can
lead to serious illness or even death of
the consumer. Especially susceptible are
pregnant women, children, elderly
people, and individuals with
compromised immune systems, such as
patients with Acquired
Immunodeficiency Syndrome (AIDS).
There are a number of pathogenic
microorganisms, including those that
produce toxins, to which product could
be exposed.

Pathogens such as Salmonella spp.,
Escherichia coli, and Campylobacter
jejuni are intestinal bacteria commonly
found in warm-blooded food animal«
such as livestock and poultry. Many
animals which are not clinically ill may
nevertheless harbor these organisms.
Consequently, the bacteria carried by
such animals may be present in or on
raw meat and poultry products derived
from them.

Furthermore, these bacteria may be
introduced onto uncontaminated
carcasses or parts during boning,
packing, defrosting and precook
handling of raw meat or poultry, or by
the flow of natural juices during
subsequent heating of the product.
These bacteria cannot be detected by
sight, smell or taste. However, any such
bacteria are destroyed if the product is
properly heated, and the product is then
safe to consume—unless it becomes
recontaminated.

Staphylococcus aureus, a leading
cause of food poisoning, may be

ransmitted to food by improper human

andling. At warm temperatures certain
types of Staphylococcus will multiply
rapidly producing a heat-stable
enterotoxin which leads to human
illness.

Listeria monocytogenes is another
VvP® of bacteria which causes foodbome
disease in susceptible individuals. This
organism is commonly found in
environments where livestock and
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poultry are raised. It is not destroyed or
completely removed by slaughter
procedures and is frequently found in or
on meat and poultry that have not been
adequately heated. Listeria has a high
resistance to heat nitrite, and pH and is
capable of slow growth in refrigerated
foods. All strains of Listeria
monocytogenes are considered
pathogenic.

Cooking Requirements for Cooked Beef
andRoast Beef

On September 2,1977, the Agency
published a final rule (42 FR 44217)
requiring that all “cooked beefroast” be
heated to a minimum internal
temperature of 145°F. (63°C.). This
requirement was in response to 10
outbreaks involving approximately 110
cases of human sobnonellosis, which
occurred between 1975 and 1977. The
outbreaks of human salonellosis were
attributed to the consumption of
commercially produced cooked beef
roast which contained Salmonella
bacteria that the then current
procedures for this product failed to kill.

Based on data submitted by local,
State and Federal agencies, FSIS
determined that a minimum temperature
of 145°F. (63°C.) in all parts of each beef
roast was necessary to kill all
Salmonella bacteria that might be
present. However, although the 145°F.
cooking temperature was effective in
destroying the Salmonellae, it was found
to be inconsistent with many consumers
preference for rare roast beef. Thus, the
Agency reviewed the results of various
studies and after finding that a range of
time and internal temperature
combinations would produce safe
product, added these as alternative
requirements on July 18,1978 (43 FR
30791).

Production Requirements for Cooked
Beef, Roast Beef, and Cooked Corned
Beef

Following the implementation of the
1977 processing requirement and its 1978
amendment, five outbreaks of
salmonellosis occurred. Four of the five
outbreaks occurred in establishments
which were using the 145°F.
temperature. The Agency concluded that
the outbreaks of salmonellosis had been
caused by inadequate sanitation
practices resulting in contamination of
heated product.

On July 23,1982, FSIS published a rule
(47 FR 31854), “Production Requirements
for Cooked Beef, Roast Beef, and
Cooked Corned Beef’which specified
certain production and handling
requirements for the prevention of cross-
contamination of heat processed beef
products from direct or indirect contact
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with raw meat products. The rule was
published as an interim final because of
the immediate risk to the public’s health
if more cases of salmonellosis were to
occur. The rule was intended to prevent
the adulteration of cooked beef, roast
beef, and cooked corned beef caused by
improper handling, processing, and
storage practices. It incorporated the
cooking requirements in the existing
regulation, reorganized them for clarity
and added a number of new provisions
including:

1. A requirement that cooked product
and raw product be either handled in
separate areas with a wall between
them that would prevent air exchange,
or that if they are handled in the same
area they must be handled at different
times with a thorough cleaning of the
area between uses;

2. A provision for the use of alternate
procedures if affected establishments
could show that product could be safely
produced those procedures;

3. Some additional handling
requirements for work surfaces,
machines, tools, and employees’ hands
and clothing so that Salmonellae are not
carried by these means from raw meat
to cooked meat; and

4. A storage requirement to assure
that cross-contamination did not occur
after processing, before the cooked
product was securely wrapped in an
impervious container.

On June 1,1983, FSIS published a final
rule (48 FR 24316), titled “Requirements
for the Production of Cooked Beef, Roast
Beefand Cooked Corned Beef’ which
contained some modifications including
a new paragraph permitting alternate
procedures for sanitary handling,
processing, and storing of cooked beef,
roast beef and cooked corned beef, if
such procedures are submitted in
writing and are approved by the
Program before implementation (9 CFR
318.17(F)(7)).

In 1983, the Agency’s Review and
Evaluation Staff (R&E) conducted a
nationwide review of 386 meat and
poultry establishments to assess
inspection operations activities related
to water systems, blueprints, and
equipment.3 In the course of checking
facilities for blueprint and equipment
compliance, reviewers reported that 57
establishments were handling various
exposed raw and heat processed meat
and poultry product, other than roast
beef type products, in the same room at

* Pood Safely and Inspection Service, Review and
Evaluation Staff, Special Projects Report, W ater
Systems, Blueprints, and Equipment. April 1983. The
report is on file with the FSIS Hearing Cleric. Copies
are available free of charge from that office.
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the same time. The Agency believed this
was significant because of the
opportunities such conditions provide
for salmonellae and other
microorganisms in raw product to cross-
contaminate heat processed meat and
poultry products.

In 1987, the R&E staff studied the
operating changes made by the cooked
beef plants in response to the 1982
regulatory requirements (see footnote 1).
That study found that 9 percent of the
cooked beef plants were already in
compliance with all of the requirements
and therefore incurred no costs. Another
32 percent of those plants had minimal
cost impacts due to requirements for
improved management practices and
increased sanitation supplies. About 35
percent of those plants had moderate
cost impacts due to requirements to
purchase new equipment such as wash
basins and different type protective
covers on the coolers. Only 15 percent of
the plants incurred major costs. These
costs were due to requirements for
added cooler space, increased hours of
operation and increased staffing.

A weighting procedure was used to
measure the general cost impact by size
of operation. It indicated that cooked
beef plants producing less than 10,000
pounds annually, as a group, incurred
slightly above a minor cost impact. Plant
producing over a million pounds
annually, as a group, incurred slightly
below a moderate cost impact.

The Agency believes that the two
chief causes of public health hazards in
cooked ready-to-eat products are
underprocessing and cross-
contamination. The products covered by
this rule are already subject to
regulatory standards for minimum
cooking. The Agency’s analytical results
from its Microbiological Monitoring and
Surveillance Program and its
investigations of contamination
incidents show that about 32 percent of
the contamination incidents related to
cooked ready-to-eat products are the
result of cross-contamination by raw
product. As a result of this observation,
R&E recommended to the Administrator
that steps be taken to develop
procedures to prevent cross-
contamination.

The impact assessment of the cooked
beef rule also evaluated the effects of
extending it to all cook ready-to-eat
meat and poultry products. It found that
less than 4 percent of the plants, not
already covered by the cooked beef rule,
were reported as processing cooked and
raw products in the same room at the
same time. The study projected that the
impacts on the non-beef plants would be
similar to those experienced by the
cooked beef rule, although the results of
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the 1987 study wee general in nature.
The Agency concluded that the 1982 rule
did not impose major costs on the
cooked beef plants.

Since the Agency does not have all
the data necessary for a comprehensive
analysis of the need for and
consequences of this proposed rule on
cross-contamination, the Agency invites
specific comments. In particular, the
Agency is interested in the costs
associated by different sizes of plants
for complying with various aspects of
this proposed rule. The Agency is also
interested in comments regarding the
costs of alternate requirements to those
specifically identified in the rule that
could show the product would be safely
produced.

Recent Events

On April 14,1989, a brand of turkey
franks, a heat processed, ready-to-eat
product was voluntarily recalled
because of the presence of the
bacterium Listeria monocyctogenes in
the franks. Although most bacterial
contaminants present on raw products
are destroyed by thorough cooking,
careless manufacturing practices or
unsanitary conditions have led to a
number of cases where such products
have been contaminated with Listeria or
other bacteria.

The Proposal

To minimize the possibility of cross-
contamination of products that have
been heated to a minimum internal
temperature of 130° F. for meat products
and a minimum internal temperature of
155° F. for poultry products with
pathogens such as Salmonella, Listeria
or other types of bacteria, the Agency
has determined that all such heat
processed meat and poultry products
must be handled and stored in such a
maimer as to assure that such product
does not become adulterated by direct
or indirect contact with Listeria,
Salmonella or other bacteria which may
be present in or on other products that
have not been similarly heat processed
in the establishment.

The minimum internal product
temperature of 130sF. is a logical choice
for separating meat products that FSIS
considers heat processed for pathogen
destruction from other products. This
temperature is the lowest temperature
that can be used for the production of
cooked beef, roast beef, and cooked
corned beef. It is also the lowest
temperature used for the preparation of
any heat processed, ready-to-eat red
meat product. Several other meat
products are heat processed at lower
temperatures, notably bacon and
partially defatted fatty tissues, both of

which are heated only to a maximum of
120° F. However, both of these products
are considered raw products.

Poultry products will be subject to the
requirements of this regulation when
product is heat processed to a minimum
internal temperature of 155° F. This is
the minimum heat processing
temperature currently required by the
poultry products inspection regulations.

All meat products that are heat
processed to a minimum internal
temperature of 130° F. and all poultry
products that are heat processed to a
minimum internal temperature of 155° F.
would have to comply with the
provisions of this regulation.

To prevent direct contamination of
such heat processed meat and poultry
products, tiie Agency would require that
they be handled in separate areas with a
wall between them and other products
not similarly heat processed; or, that if
such heat processed products and other
products not similarly heat processed
are to be handled in the same area, that
they be handled at different times with a
complete and thorough cleaning and
sanitization of the affected facilities and
equipment between uses. The Agency
would also make provisions for affected
establishments to use alternate
requirements provided that the
establishment could show that product
would be safely produced.

To prevent indirect contamination of
such heat processed product, the
proposal would establish handling
requirements for work surfaces,
machines, tools, and employees’ hands
and clothing, and packaging or storing
requirements so that salmonellae and
other microorganisms are not
transferred by these means from other
meat or poultry products.

Establishments would be required to:

1. Thoroughly clean and sanitize any
work surface, machine, or tool which
contacts product not heat processed
with a germicidal solution equivalent to
a minimum of 20 ppm chlorine 8 (a
solution of over 200 ppm would require
rinsing with water, 21 CFR 178.1010)
before it contacts meat and poultry
products subjected to heat processing as
described above;

2. Require that employees wash their
hands and sanitize them with a

8Chlorine usage at 20 ppm has been determined
by FSIS to be effective in greatly reducing the
bacteria on work surfaces, machines or tools which
contact raw product This determination is based on
a 1985 Agricultural Research Service study
“Chlorine Spray Washing to Reduce Bacterial
Contamination on Poultry Processing Equipment,”
published in the Poultry Science Journal in 1988, V.
65, pp. 1120-1123. Copies ofthis article are available
free of charge from the office of the FSIS Hearing
Clerk.
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germicidal solution equivalent to at least
20 ppm chlorine 4 whenever they enter
the heat processing area or before
preparing to handle heat processed
product as described above, and as
frequently as necessary during
operations to avoid product
contamination;

3. Require that outer garments,
including aprons, smocks, and gloves, be
especially identified as restricted for use
only in areas where heat processing of
ready-to-eat product takes place,
changed at least daily, or more
frequently if garment may have become
contaminated or appears excessively
soiled, and hung in a designated
location when the employee leaves the
area; and

4. Keep heat processed meat and
poultry products from being in the same
room as other products not similarly
heat processed unless it is protected
from cross-contamination by being
packaged in a sealed, watertight
container.

The Agency invites comments and
supporting information and scientific
data on alternative procedures or
additions to the proposed procedures
that would provide safe processing of
meat and poultry products that are heat
processed as described herein.

The Agency is also proposing an
amendment to § 318.17 of the Federal
meat inspection regulations. The Agency
proposes to remove the information
contained in paragraphs (j) and (k) and
to revise paragraph (i) to contain a
cross-reference to the proposed § 308.17.
This would consolidate all of the
information relating to requirements for
the prevention of direct and indirect
contamination into one section in the
sanitation regulations.

List of Subjects
9 CFR Part 308

Meat inspection; Sanitation; Clothing.
9 CFRPart318

Meat inspection; Sanitation; Clothing.
9 CFR Part381

Poultry products inspection;
Sanitation; Clothing.

Accordingly, 9 CFR, Parts 308,318 and
381 of the Federal meat and poultry

roducts inspection regulations would

e amended as follows:

Approved sanitizers can be found in the Listof

pnetary Substances and Nonfood Compounds,
Miscellaneous Publication 1419. Copies of this
Plication are available free of charge from the
»«|S Hearing Clerk.

PART 308—SANITATION

1. The authority citation for part 308
would continue to read as follows:

Authority: 34 Stat. 1260, 79 Stat. 903, as
amended, 81 Stat. 584,84 Stat. 91,438; 21
U.S.C. Tl etseq., 601 et seq.

2. A new secticn 308.17 would be
added to part 308 to read as follows:

§308.17 Prevention of contamination of
heat processed product.

(a) For purposes of this section the
term “heat processed” means product
has been heated to result in an internal
temperature of 130°F. or higher. Such
product shall be handled, in accordance
with the regulations in this section, so as
to assure that the product is not
contaminated by direct or indirect
contact with other product that has not
been heat processed.

(b) Segregation of product.
Establishments producing heat
processed product described in
paragraph (a) of this section shall:

(1) Physically separate areas where
exposed heat processed product is
handled from areas where other product
not heat processed is handled, using a
solid impervious wall that extends from
floor to ceiling; or

(2) Handle exposed heat processed
product and other product not heat
processed at different times, with a
complete and thorough cleaning and
sanitizing of the entire area after other
product not heat processed is handled
and prior to the handling of heat
processed product in that area; or

(3) If not completely in accord with
paragraphs (b)(1) or (2) of this section,
submit for approval, through the
Inspector-in-Charge to the Regional
Director, written procedures describing
in detail how they will prevent
contamination of heat processed
product with microorganisms from other
product not heat processed or from
other product processing areas.

(4) Heat processed product as
described in paragraph (a) of this
section shall not be located in the same
room as other product not heat
processed unless it is protected from
cross-contamination by being packaged
in a sealed watertight container.

(c) Sanitation. Establishments
producing heat processed product as
described in paragraph (a) of this
section shall:

(1) Thoroughly and completely clean
and sanitize all work surfaces,
machines, and tools which come in
contact with product not heat processed
using a germicidal solution equivalent to
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a minimum of 200 ppm chlorine (a
solution of over 200 ppm requires rinsing
with water)1before it comes in contact
with heat processed product;

(2) Ensure that all employees wash
their hands and sanitize them with a
germicidal solution equivalent to a
minimum of 20 ppm chlorine 1before
preparing to handle heat processed
product, and as frequently as necessary
during operations, to avoid product
contamination; and

(3) Have outer garments, including
aprons, smocks, and gloves, for use in
areas where product is heat processed
especially identified and restricted for
such use only, and ensure such garments
are changed at least daily, or more
frequently if garment may have become
contaminated or appears excessively
soiled, and are hung in a designated
location when employees leave the area.

PART 318—ENTRY INTO OFFICIAL
ESTABLISHMENTS; REINSPECTION
AND PREPARATION OF PRODUCTS

3. The authority citation for part 318
would continue to read as follows:

Authority: 7 U.S.C. 450; 21 U.S.C. 451-470;
601-695; 33 U.S.C. 1254; 7 CFR 2.17, 2.55.

4. Paragraphs (j) and (k) of § 318.17
would be removed and paragraph (i)
would be revised to read as follows:

§318.17 Requirements for the production
of cooked beef, roast beef, and cooked

corned beef.
* * * * *

(i) Cooked beef, roast beef, and
cooked corned beef shall be handled as
specified in § 308.17 of tkis subchapter
to assure that the product is not
contaminated by direct or indirect
contact with other product that is not
heat processed as described in section
308.17(a) of this subchapter.

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

5. The authority citation for part 381
would continue to read as follows:

Authority: 21 U.S.C. 451 et seq.; 7 U.S.C.
450.

6. A new §381.82 would be added to
Subpart I to read as follows:

1Approved sanitizers can be found in the Listof
Proprietary Substances and Nonfood Compounds,
Miscellaneous Publication 1419. Copies of this
publication are available free of charge from the *
FSIS Hearing Clerk.
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§381.62 Prevention of contamination of
heat processed product

(a) For purposes of this section, the
term “heat processed” means product
has been heated to result in an internal
temperature of 155°F. or higher. Such
product shall be handled so as to assure
that the product is not contaminated by
direct or indirect contact with other
product that has not been heat
processed.

(b) Segregation of product.
Establishments producing heat
processed product described in
paragraph (a) of this section shall:

(1) Physically separate areas where
exposed heat processed product is
handled from areas where other product
not heat processed is handled, using a
solid impervious wall that extends from
floor to ceiling; or

(2) Handle exposed heat processed
product and other product not heat
processed at different times, with a
complete and thorough cleaning and
sanitizing of the entire area after other
product not heat processed is handled
and prior to the handling of heat
processed product in that area; or

(3) If not completely in accord with
paragraphs (b)(1) or (2), of this section
submit for approval, through the
Inspector-in-Charge to the Regional
Director, written procedures describing
in detail how it will prevent
contamination of heat processed
product with microorganisms from other
product not heat processed or from
other product processing areas.

(4) Heat processed product as
described in paragraph (a) of this
section shall not be located in the same
room as other product not heat
processed unless it is protected from
cross-contamination by being packaged
in a sealed watertight container.

(c) Sanitation. Establishments
producing heat processed product as
described in paragraph (a) of this
section shall:

(1) Thoroughly and completely clean
and sanitize all work surfaces,
machines, and tools which come in
contact with product not heat processed
using a germicidal solution equivalent to
a minimum of 20 ppm chlorine (a
solution of over 200 ppm requires rinsing
with water)1before it comes in contact
with heat processed product;

(2) Ensure that all employees shall
wash their hands and sanitize them with
a germicidal solution equivalent to a
minimum of 20 ppm 1chlorine before

1Approved sanitizers can be found in the Listof
Proprietary Substances and Nonfood Compounds,
Miscellaneous Publication 1419. Copies of this
publication are available free of charge from the
FSIS Hearing Clerk.

preparing to handle heat processed
product, and as frequently as necessary
during operations, to avoid product
contamination; and

(3  Have outer garments, including
aprons, smocks, and gloves, for use in
areas where product is heat processed
especially identified and restricted for
such use only, and ensure such garments
are changed at least daily, or more
frequently if garment may have become
contaminated or appears excessively
soiled, and are hung in a designated
location when employees leave the area.

The paperwork requirements
proposed herein will be submitted to
OMB for approval under the provisions
of the Paperwork Reduction Act (Pub. L
96-511) and 5 CFR1320.

Done at Washington, DC on: May 7,1991.
Lester M. Crawford,
Administrator, Food Safety and Inspection
Service.
[FR Doc. 91-19226 Filed 8-13-91; 8:45 am]

BILLINO CODE 3410-DM-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 91-NM-142-AD]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

agency: Federal Aviation
Administration (FAA), DOT.

action: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, which would require
removal of the bulk cargo compartment
flapper valve. This proposal is prompted
by a report of a cargo compartment
flapper valve that did not close dining a
functional check of the bulk cargo
compartment fire extinguishing system.
This condition, if not corrected, could
result in loss of the extinguishing agent
(halon) through an open flapper valve,
which will decrease the Are
extinguishing capability in the bulk
cargo compartment.

DATES: Comments must be received no
later than October 1,1991.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 91-NM-
142-AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. The applicable
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service information may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124. This information
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington,

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth W. Frey, Settle Aircraft
Certification Office, Systems and
Equipment Branch, ANM-130S;
telephone (206)-227-2673. Mailing
address: FAA, Northwest Mountain
Region, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in duplicate to the
address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commentera wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-142-AD.” The
postcard will be date/time stamped and
returned to the commenter.

Discussion

One operator of Boeing Model 767
series airplanes has reported that the
bulk cargo ventilation flapper valve did
not close during a functional test of the
fire extinguishing system. During normal
operation, the flapper valve is always
open; however, when a functional test of
the cargo fire extinguishing system is
performed or when the aft cargo fire
switch is actuated, the valve is
commanded to close. Further
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investigation of the airplanes in
production and on flight lines revealed
that the valve occasionally would not
close during functional tests and that the
valve was usually re-rigged to make the
flap work and close. If the flapper valve
does not close when the fire
extinguishing system is activated, halon
will escape through the open valve. The
halon loss will reduce the fire
extinguishing capability in the cargo
bay. . . /

The flapper valve was originally
installed in the Model 767 airplane to be
in the open position and to exhaust the
air from the bulk cargo compartment fan
and heat tube. Recent testing and
analysis of the system, however, has
demonstrated that the flapper valve is
not needed. Leakage between the liner
panels and cargo door seals is adequate
to exhaust the air. The natural leakage
will accommodate the increase in flow
from the bulk cargo compartment fan
and the tube.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767-
21A0098, dated May 9,1991, which
describes the procedure to remove the
flapper valve.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AX) is proposed
which would require removal of the bulk
cargo ventilation flapper valve in
accordance with the service bulletin
previously described.

There are approximately 301 Model »
767 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 82 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 20
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $55 per manhour.
The estimated cost of the parts required
to make this modification is $98 per
airplane. Based on these estimates, the
total cost impact of the AD on U.S.
operators is estimated to be $98,236.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
m accordance with Executive Order
12612, it is determined that this propose
would not have sufficient federalism
applications to warrant the preparatior
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
J?  a“major rule” under Executive
Order 12291; (2) is not a “significant
rale under DOT Regulatory Policies
and Procedures (44 FR11034, February
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23,1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the Rules
Docket. A copy of it may be obtained
from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423,
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12,1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Docket No. 91-NM-142-AD.

Applicability: Model 787 series airplanes,
as listed in Boeing Alert Service Bulletin 767-
21A0098, dated May 9,1991, certificated in
any category.

Compliance: Required within the next 4,000
flight hours after the effective date of this AD,
unless previously accomplished.

To prevent halon from escaping out the
bulk cargo ventilation flapper valve when the
fire extinguishing system is activated,
accomplish the following:

(a) Remove the bulk cargo ventilation
flapper valve in accordance with Boeing
Alert Service Bulletin 767-21A0098, dated
May 9,1991.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides and acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate,

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Seattle ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive who
have not already received the appropriate
service documents from the manufacturer
may obtain copies upon request to Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124. These documents
may be examined at the FAA, Northwest
Mountain Region, Transport Airplane
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Directorate, 1601 Lind Avenue SW., Renton,
Washington.

Issued in Renton, Washington, on August 1,
1991,
David G. Hmiel,
Acting Manager, TransportAirplane
Directorate, Aircraft Certification Service.
[FR Doc. 91-19292 Filed 8-13-91; 8:45 am]
BSLUNQ CODE 4910-19-M

14 CFR Part 39

[Docket No. 91-NM-143-AD]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

acTioN: Notice of proposed rulemaking
(NPRM).

suMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, which would require
inspection of the hydraulic pressure tube
to tixe power drive unit for the inboard
leading edge slats and the adjacent
pneumatic duct, and replacement if
clearance is less than allowable limits
or chafing is evident. This proposal is
prompted by two reports of leaks in the
hydraulic pressure tube caused by
chafing between the hydraulic tube and
pneumatic duct. This condition, if not
corrected, could result in temporary
impairment of the crew’s vision caused
by hydraulic fluid in the environmental
control system.

pATEs: Comments must be received no
later than October 1,1991.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Airworthiness
Rules Docket No. 91-NM-143-AD, 1601
Lind Avenue SW,, Renton, Washington,
98055-4056. The applicable service
information may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth W. Frey, Seattle Aircraft
Certification Office, Systems and
Equipment Branch, ANM-130S;
telephone (206) 227-2673. Mailing
address: FAA, Northwest Mountain
Region, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056.
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SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in duplicate to the
address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: “Comments to
Docket Number 91-NM-143-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion

Two operators of Boeing Model 767
series airplanes reported leaks in the
hydraulic pressure tube to the power
drive unit for the inboard leading edge
slats. The leaks were caused by chafing
between the hydraulic pressure tube and
a pneumatic duct Further investigation
of airplanes in production and some
operator airplanes revealed that
insufficient clearance may exist
between the hydraulic pressure tube and
the pneumatic duct This condition
apparently is caused by tolerance build-
up. If a hole develops in the pneumatic
duct and hydraulic pressure tube
simultaneously as the result of chafing,
hydraulic fluid can enter the
environmental control system. The
introduction of hydraulic fluid into the
environmental control system could
impair the crew's vision; passengers’
vision would also be affected.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767-
29A0064, dated June 13,1991, which
describes procedures to inspect and
replace the hydraulic pressure tube, and
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to repair the pneumatic duct, if
necessary.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require inspection of the
hydraulic pressure tube to the power
drive unit for the inboard leading edge
slats, and replacement, if the clearance
is less than allowable limits or chafing is
evident, in accordance with the service
bulletin previously described.

There are approximately 342 Model
767 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 129 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 4
manhours per airplane to accomplish the
required inspection, and that the
average labor cost would be $55 per
manhour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $28,380.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26,1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act
A copy of the draft evaluation prepared
for this action is contained in the Rules
Docket A copy of it may be obtained
from the Rules Docket

List of Subjects in 14 CFR Part 39

Air transportation. Aircraft Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

1991 / Proposed Rules

Authority: 49 U.S.C. 1354(a), 1421 and 1423:
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12,1963); and 14 CFR 11.69.

§39.13 [Amended]

2. Section 39.13 is amended by adding

the following new airworthiness
directive:

Boeing: Docket No. 91-NM-143-AD.

Applicability: Model 767 series airplanes,
as listed in Boeing Alert Service Bulletin 767-
29A0064, dated June 13,1991, certificated in
any category.

Compliance: Required within 3,000 flight
hours after the effective date of this AD.
unless previously accomplished.

To prevent hydraulic fluid from entering
the cabin, accomplish the following:

(a) Inspect the inboard leading edge slat
power drive unit hydraulic pressure tube for
clearance from the adjacent pneumatic duct
and for signs of chafing, in accordance with
Boeing Alert Service Bulletin 767-29A0064,
dated June 13,1991.

(1) If the clearance is more that 0.25 inch
and there are no signs of chafing, no further
action is necessary.

(2) If the clearance is 0.25 inch or less or
signs of chafing are found on die hydraulic
tube, prior to further flight, replace the
hydraulic tube in accordance with paragraph
111.D. of the service bulletin.

(3) Ifchafing is found on the pneumatic
duct prior to further flight repair the
pneumatic duct in accordance with the
service bulletin.

(b) An alternative method of compliance or
adjustment of die compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO).
FAA, Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Seattle ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with die requirements of this AD.

All persons affected by this directive who
have not already received the appropriate
service documents from the manufacturer
may obtain copies upon request to Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124. These documents
may be examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington.

Issued in Renton, Washington, on August 1.
1991.

David G. Hmiel,

Acting Manager, TransportAirplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-19293 Filed 8-13-01; 8:45am]
BILLING CODE «910-13-M
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14 CFR Part 39
iDocket No. 81-NM-147-AD]

Airworthiness Directives; British
Aerospace Model ATP Series
Airplanes

agency: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(N PR M .

summary: This notice proposes to
supersede an existing airworthiness
directive (AD), applicable to British
Aerospace Model ATP series airplanes,
which currently requires a one-time
inspection of the normal operating
linkage to ensure that certain bolts are
installed, and installation of these bolts,
if necessary; and repetitive operational
tests of the hydraulic landing gear
change-over valve mechanism. If these
systems do not operate properly, the
airplane could experience a gear-up
landing. This action would add a
requirement for a modification of the
undercarriage emergency release
mechanism which, when installed,
would terminate the need for the
currently required operational tests.
This proposal is prompted by the
development of a modification which
improves the existing design of the
hydraulic landing gear change-over
valve mechanism.

dates: Comments must be received no
later than October 7,1991.

addresses: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 91-NM-
147-AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. The applicable
service information may be obtained
from British Aerospace, PLC, Librarian
for Service Bulletins, P.O. Box 17414,
Dulles International Airport,
Washington, DC 20041-0414. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
for further information contact:
Mr. William Schroeder, Standardization
Branch, ANM-H3; telephone (206) 227-
2148. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.
supplementary information:
interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or argument as they
may desire. Communications should

identify the Rules Docket number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments specified above will be
considered bylthe Administrator before
taking action on the proposed rule. The
proposals contained in this Notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commentera wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: "Comments to
Docket Number 91-NM-147-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion

On October 12,1990, the FAA issued
AD 90-21-11, Amendment 39-6806 (55
FR 47847, November 16,1990), to require
a one-time inspection of the normal
operating linkage to ensure that 2BA
bolts, Part No. A59-4C, are installed,
and installation of these bolts, if
necessary; and repetitive operational
tests of the hydraulic landing gear
change-over valve mechanism. That
action was prompted by reports of
difficulty in lowering the landing gear
using the normal and auxiliary systems.
This condition, if not corrected, could
result in a gear-up landing.

Since issuance of that AD, British
Aerospace has developed a modification
which improves the existing design by
introducing two new swivel assemblies,
a collar to minimize overtravel, and a
cover to protect the emergency release
mechanism. When installed, this
modification will terminate the need for
repetitive operational testing of the
hydraulic landing gear change-over
valve mechanism. British Aerospace has
issued Service Bulletin ATP-32-29,
Revision 1, dated June 6,1991, which
describes procedures to modify the
undercarriage emergency release
mechanism. The United Kingdom Civil
Aviation Authority (CAA) has classified
this service bulletin as mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated in the United States under
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the provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.

The FAA has examined the findings of
the CAA, reviewed all available
information, and has determined that
AD action is necessary for products of
this fype design, certificated for
operation in the United States.
Additionally, the FAA has determined
that long term continued operational
safety will be better assured by actual
modification of the airframe to remove
the source of the problem, rather than by
repetitive inspections. Therefore, the
FAA is proposing an AD which would
supersede AD 90-21-11 with a new
airworthiness directive that would
continue to require a one-time
inspection of the normal operating
linkage to ensure that 2BA bolts, Part
No. A59-4C, are installed, and
installation of these bolts, if necessary;
and repetitive operational tests of the
hydraulic landing gear change-over
valve mechanism. This proposed AD
would also require modification of
undercarriage emergency release
mechanism in accordance with the
service bulletin previously described,;
when installed, this modification would
be considered terminating action for the
required operational tests.

It is estimated that 6 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 21
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $55 per manhour.
The estimated cost for required parts is
$685 per airplane. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$11,040.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a "major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26,1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared



40282

for this action is contained in the Rules
Docket. A copy of it may be obtained
from the Rules Docket.

list of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation of part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423:
49 U.S.C. 106(g) (Revised Pub. L 97-449,
January 12,1963); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-6806 and by
adding the following new airworthiness
directive:

British Aerospace: Docket No. 91-NM-147-
AD.

Applicability: Model ATP series airplanes,
as listed in British Aerospace Service Bulletin
APT-32-29, dated March 27,1991, certificated
in any category.

Compliance: Required as indicated, unless
previously accomplished.

To ensure proper operation of the landing
gear and prevent a gear-up landing,
accomplish the following:

(a) Within 24 hours after November 29,
1990 (the effective date of AD 90-21-11,
Amendment 39-6806), perform an inspection
of the normal operating linkage to determine
if 2BA bolts, Part Number A59-4C, are
installed. If any other part-numbered bolts
are installed, prior to further flight, remove
those bolts and replace them with Part
Number A59-4C bolts, in accordance with
British Aerospace Alert Service Bulletin A-
%38-32-26, Revision 1, dated September 25,

(b) Within 24 hours after November 29,
1990 (the effective date of AD 90-21-11,
Amendment 39-6806), and thereafter at
intervals not to exceed 30 hours time-in-
service, perform an operational test of the
hydraulic landing gear change-over valve
mechanism, in accordance with British
Aerospace Alert Service Bulletin A-ATP-32-
26, Revision 1, dated September 25,1990. Any
binding or stiffness must be corrected prior to
further flight, in accordance with instructions
in ike manufacturer’s maintenance manual.

(c) Within 5 months after the effective date
of this AD, modify the undercarriage
emergency release mechanism and perform
the associated functional test on the up lock
release mechanism, in accordance with the
accomplishment instructions in British
Aerospace Service Bulletin ATP-32-29,
Revision 1, dated June 6,1961.

(d) Modification of the undercarriage
emergency release mechanism, in accordance

with British Aerospace Service Bulletin ATP-
32-29, Revision 1, dated June 6,1991,
constitutes terminating action for the
repetitive operational tests required by
paragraph (b) of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may .
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Standardization
Branch, ANM-113.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive who
have not already received the appropriate
service documents from the manufacturer
may obtain copies upon request to British
Aerospace. PLC, Librarian for Service
Bulletins, P.O. Box 17414, Dulles International
Airport, Washington, DC 20041-0414. These
documents may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

Issued in Renton, Washington, on August 6,
1991
Darrell M. Pederson,

Acting Manager, TransportAirplane
Directorate, Aircraft Certification Service.
(FR Doc. 91-19295 Filed 8-13-91; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 91-NM-151-AD]

Airworthiness Directives; Garrett
Auxiliary Power Division Models
TSCP700-4B and TSCP700-5 Auxiliary
Power Units (APU), as Installed on, but
not Limited to, McDonnell Douglas
Model DC-10 and KC-10 (Military)
Series Airplanes, and Airbus Industrie
Model A300 Series Airplanes

agency: Federal Aviation
Administration (FAA), DOT.

action: Notice of proposed rulemaking
(NPRMJ.

summary: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to certain Garrett auxiliary
power units (APU), which would require
replacement of the high pressure turbine
(HPT) containment ring. This proposal is
prompted by reports of HPT disc
ruptures. This condition, if not corrected,
could result in an uncontained HPT disc
failure, with fragments of the disc
exiting the APU casing and causing
damage to the airframe or engine.
dates: Comments must be received no
later than October 7,1991.
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ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 91-NM-
151-AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. The applicable
service information may be obtained
from Garrett Airlines Services Division,
Technical Publications, Department 65-
70, P.O. Box 52170, Phoenix, Arizona
85072-2170. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington, or the Los Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Baitoo, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Northwest Mountain Region, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California;
telephone (213) 988-5245.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in duplicate to the
address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: “Comments to
Docket Number 91-NM-151-AD." The
post card will be date/time stamped and
returned to the commented
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Discussion

There have been two reported cases
of HPT disc ruptures on Garrett Model
TSCP700-4B and -5 auxiliary power
units (APU). In both cases, the
containment ring rolled and allowed
disc fragments to escape the APU,
causing damage to the airplane. This
condition, if not corrected, can result in
uncontained HPT disc failures.

The FAA has reviewed and approved
Garrett Service Bulletin TSCP700-49-
5892, Revision 2, dated October 10,1990,
which describes procedures for
replacement of the HPT containment
ring and containment support with new
parts that will preclude the addressed
problems.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, and AD is proposed
which would require replacement of the
HPT containment ring and containment
support in accordance with the service
bulletin previously described.

There are approximately 675
McDonnell Douglas Model DC-10 and
KC-10 (military) series airplanes, and
Airbus Model A300 series airplanes in
the worldwide fleet that may be
equipped with the affected APU. It is
estimated that 304 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 130
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $55 per manhour.
The cost for required parts is
approximately $2,000 per airplane.

Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $2,781,600.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
inaccordance with Executive Order
12812, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
isnot a “major rule” under Executive
Order 12291; (2) is not a “significant
rule under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26,1979); and (3) if promulgated, will not
nave a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
Acopy of the draft evaluation prepared

or this action is contained in the Rules
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Docket. A copy of it may be obtained
from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation. Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.G 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L 97-449,
January 12,1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Garrett Auxiliary Power Division: Docket No.
91-NM-151-AD.

Applicability: Model TSCP700-4B auxiliary
power units (APU) prior to serial number
90697, as installed in, but not limited to,
McDonnell Douglas Model DC-10 and KC-10
(military) series airplanes: and Model
TSCP700-5 APU’8 prior to serial number
80443, as installed in, but not limited to,
Airbus Industrie Model A300 series airplanes;
certificated in any category.

Compliance: Required within 24 months
after the effective date of this AD, unless
previously accomplished.

To prevent uncontained high pressure
turbine (HPT) disc failures, accomplish the
following:

(a) Replace the HPT containment ring, part

number (P/N) 976850-1, with P/N 3014975-1; *

and replace die HPT containment support, P/
N 3604274-1, with P/N 3614934-1; in
accordance with the accomplishment
instructions of Garrett Service Bulletin
TSCP700-49-5892, Revision 2, dated October
10,1900.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Los Angeles
ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply witii the requirements of this AD.

All persons affected by this directive who
have not already received the appropriate
service documents from the manufacturer
may obtain copies upon request to Garrett
Airlines Services Division, Technical
Publications, Department 65-70, P.O. Box
52170, Phoenix, Arizona 85072-2170. These
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documents may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, Washington, or the Los Angeles
Aircraft Certification Office, 3229 East Spring
Street, Long Beach, California.

Issued in Renton, Washington, on August 6,
1991.
Darrell M. Pederson,
Acting Manager, TransportAirplane
Directorate, Aircraft Certification Service.
[FR Doc. 91-19294 Filed 8-13-91; 8:45 am)

BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 4

Definition of “Passenger” for
Purposes of the Coastwise Laws 46
U.S.C. App. 289,19 CFR 4.50(b)

agency: Customs Service, Department
of the Treasury.

ACTION: Notice of proposed changes of
position; solicitation of comments.

Summary: The U.S. Customs Service is
reviewing its current definition of the
term “passenger” for purposes of the
coastwise passenger statute (46 U.S.C.
App. 289). Customs is considering the
revocation of its position that persons
transported free of charge as an
inducement for patronage or good will
are not passengers. This change in
position would not affect Customs
position that bona fide guests of the
owner or bareboat charterer of a
pleasure vessel or yacht are not
passengers. Customs also is considering
revocation of its position that persons
transported free of charge who are less
than substantially connected with the
operation, navigation, ownership, or
business of a vessel are not passengers.
The effect of these changes in position
would be that persons considered to be
passengers as a result of the changes
could not be transported between
United States coastwise points or in the
coastwise trade except in United States
coastwise-qualified vessels. Because
this possible change of position could
have an impact on certain members of
the public, this notice invites public
comments on the subject.

dates: Comments must be received on
or before October 15,1991.

ADDRESSES: Comments (preferably in
triplicate) should be addressed to, and
inspected at, the Regulations and
Disclosure Law Branch, room 2119, U.S.
Customs Service, 1301 Constitution
Avenue NW,, Washington, DC 20229.
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FOR FURTHER INFORMATION CONTACT:
B. Yames Fritz, Chief, Carrier Rulings
Branch, 202-566-5706.

SUPPLEMENTARY INFORMATION:

Background

The Customs Service is reviewing its
current definition of the term
“passenger” for purposes of the law
relating to the coastwise transportation
of passengers (46 U.S.C. App. 289).

Under 46 U.S.C. App. 289—

No foreign vessel shall transport
Bas_sengers between ports or places in the

nited States either directly or by way of a
foreign port, under a penalty of $200 for each
passenger so transported and landed.

The Customs Service has consistently
interpreted this provision to apply to all
vessels except United States-built,
owned, and properly documented
vessels (see 46 U.S.C. 12106 and 12110,
46 U.S.C, App. 883, and 19 CFR 4.80).

The Customs Regulations issued
under the authority of 46 U.S.C. App. 289
are found in §4.80a (19 CFR 4.80a). This
section of the Customs Regulations
contains a number of definitions of
terms used in §4.80a as well as
interpretations of section 289 relating
primarily to the transportation of
passengers by cruise vessels.

The term “passenger” is defined in
§ 4.50(b), Customs Regulations (19 CFR
4.50(b)), as any person carried on a
vessel who is not connected with the
operation of such vessel, her navigation,
ownership, or business.

The genesis of §4.50(b) was General
Letter No. 117, dated May 20,1916,
issued by the Bureau of Navigation in
the Department of Commerce, the
predecessor of the Customs Service in
interpreting and enforcing the coastwise
laws. This General Letter contains the
definition of “passenger” set forth in
§4.50(b), as used in the context of the
steamboat inspection laws. The General
Letter holds that wives and children of
the officers of a vessel and of a
company owning a vessel are not
passengers, since they are considered to
be connected with the ownership and
business of the vessel in accordance
with the definition. Nor are members of
the board of directors of a corporate
owned vessel, or their families, regarded
as passengers for the same reason. On
the other hand, stockholders and
members of their families are
considered passengers, deemed as not
having a substantial connection with the
ownership or business of the vessel.

In its application of 5289, Customs
has long used the definition of
“passengers” in §4.50(b) and the
general interpretations set forth above
when a person is transported in a vessel
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without the owner or operator of the
vessel receiving compensation for the
transportation. Whenever such
compensation is received the person
transported is primafacie considered to
be a passenger.

Pleasure Vessels

Recently it has been brought to the
attention of Customs that its rulings
concerning whether persons are
passengers may not be internally
consistent or consistent with the intent
of the coastwise laws. In a ruling dated
September 9,1988 (File: 109543)
published as C.S.D. 88-16, Customs held
that persons who are transported as an
inducement for patronage by a corporate
bareboat charterer of a foreign-flag
vessel are passengers and their
transportation between coastwise points
would be prohibited by the passenger
statute, 46 U.S.C. App. 289. A bareboat
charter is one in which complete
management and control of the
chartered vessel are transferred from
the owner to the charterer for the term
of the charter.

Upon reconsideration of this decision,
it was determined in an unpublished
letter ruling dated November 7,1988
(File: 109781), that guests of a bareboat
charterer of a pleasure vessel, who are
transported for the purposes of inducing
good will and anticipated new business,
are not considered passengers and their
transportation is not a violation of the
coastwise passenger statute, in effect
reversing die prior published ruling. This
ruling is in accord with a line of cases
extending from 1953 to the present, in
which a longstanding exception has
been made to the rigid definition of the
term “passenger” within the meaning of
the coastwise laws, for the clients or
business associates as legitimate guests
of the owner or bareboat charterer of
pleasure yachts. Customs has held that
“die entertainment of guests for the
purpose of promoting good will or with
the thought that those who are
entertained will favor their hosts with
new or increased business is a use of a
vessel for pleasure purposes” and the
“guests” are not considered passengers.
(See rulings dated November 5,1953;
April 7,1977 (File: 102756); May 19,1982
(File: 105612); and October 18,1984 (File:
107028).

With respect to persons carried on
board vessels, the term ""passenger” is
defined in Title 46 United States Code,
for purposes of vessel inspection, to
include every person on board a vessel
used for pleasure purposes, other than
those who have not contributed any
consideration, either directly or
indirectly, for their carriage. See former
46 U.S.C. App. 390(a)(5), 46 U.S.C. App.

1452(5)(D), 46 U.S.C. 2101(21), and Coast
Guard Regulations, 46 CFR 70.10-
35(b)(5). In effect persons on board
pleasure vessels contributing such
consideration as anticipated prospective
business, would become passengers
within the meaning of the coastwise
passenger laws.

In view of the recent confusion in this
area, combined with the Coast Guard
provisions under which persons
transported in yachts or pleasure
vessels would apparently be considered
passengers, Customs is considering the
revocation of its position that persons
transported as an inducement for
patronage or good will are not
passengers. Ifitis determined that such
action is consistent with the coastwise
laws and the intent of those laws,
Customs would change its position and
hold that passengers include persons for
the transportation of whom a vessel
owner or operator receives or expects to
receive any compensation, direct or
indirect, even if in the form of patronage
or good will. This change of position
would not affect Customs current
position that bonafide guests of an
owner or bareboat charterer of a
pleasure vessel or yacht are not
passengers for purposes of the
coastwise laws.

Commercial Vessels

In further reviewing its ruling on the
interpretation of the coastwise
passenger law and regulations, Customs
has found rulings in which persons who
may have had a less than substantial
connection with the operation,
navigation, ownership, or business of a
vessel are not passengers (e.g., rulings
dated September 30,1983 (File: 106336);
April 2,1986 (File: 108278); and
September 8,1989 (File: 110400)). Ifit is
determined that such action is
consistent with the coastwise laws and
the intent of those laws, Customs would
change its position to reflect that
persons who are not substantially
connected with the operation,
navigation, ownership or business ofa
vessel would be considered passengers
for purposes of the coastwise laws.

If Customs makes these changes of
position, the applicability of the
coastwise passenger statute would be
broadened. Persons who would be
considered “passengers” as a result of
these changes of position would be
required to be transported in a
coastwise-qualified vessel when
transported between United States
coastwise points or in the coastwise
trade.
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Authority

Because these changes of position, if
implemented, will result in some
operational changes in affected business
entities, Customs is giving interested
parties notice and an opportunity to
comment in accordance with
§177.10(c)(2), Customs Regulations (19
CFR177.10(c)(2)).

Request for Comments

Before making a final determination in
this matter, consideration will be given
to any written comments timely
submitted to Customs. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), § 1.4, Treasury Department
Regulations (31 CFR 1.4), and
§103.11(b), Customs Regulations (19
CFR 103.11(b)), on regular business days
between the hours of 9 am. and 4:30
p.m. at the Regulations and Disclosure
Law Branch, U.S. Customs Service
Headquarters, 1301 Constitution
é(\éenue, NW., room 2119, Washington,

The principal author of this document
was Jeff Whalen, Carrier Rulings
Branch, Office of Regulations and
Rulings, U.S. Customs Service. However,
personnel from other offices participated
inits development
Michael H. Lane,

Acting Commissioner o f Customs.

Approved: July 3,1991.

Peter K. Nunez,

AssistantSecretary o fthe Treasury.
[FRDoc. 91-19306 Filed 6-13-91:8:45 am)
b;lung code 4820-02-u

Internai Revenue Service

26 CFR P arti
[INTL-0029-81]
RIN 1545-AP70

Computation and Characterization of
Income and Earnings and Profits
Under the Dollar Approximate
Separate Transactions Method of
Accounting (DASTM); Correction

agency: Internal Revenue Service,
Treasury.

ACTiOAfc Correction to a notice of
proposed rulemaking.

summary: This document contains a
correction to a notice of proposed
rulemaking which was published in the
Register for Wednesday, July 17,
1991, (56 FR 32525). This proposed
regulation relates to the computation
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and characterization of income and
earnings and profits under the dollar
approximate separate transactions
method of accounting (DASTM).

FOR FURTHER INFORMATION CONTACT:
Robert Katcher of the Office of
Associate Chief Counsel (international)
at (202) 566-6795 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

This proposed regulation contains
proposed amendments to the Income
Tax Regulations (26 CFR part 1) under
sections 904,954 and 985 of the Internal
Revenue Code of 1986.

Need for Correction

As published, the proposed regulation
contains an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of this
proposed regulation which was the
subject of FR Doc. 91-26837, is corrected
as follows:

1. On page 32526, column 2, under the
heading “Explanation of Proposed
Changes”, first paragraph, line 6, the
section number “989(b)” is corrected to
read "989(c)”.

Dale D. Goode,

FederalRegisterLiaison Officer, Assistant
ChiefCounsel (Corporate).

[FR Doc. 91-18638 Filed 8-13-91; 8:45 am)
BILLING CODE 483G-01-M

26 CFR Part 1
[INTL-870-89]
RIN 1545-A024

Earnings Stripping (Section 163(f));
Correction

AGENCY: Internal Revenue Service,
Treasury.

action: Correction to notice of proposed
rulemaking.

summary: This document contains
corrections to the notice of proposed
rulemaking (INTL-870-89), which was
published in the Federal Register on
June 18,1991 (56 FR 27907). The
proposed rules contain Income Tax
Regulations relating to section 163(j) of
the Internal Revenue Code, regarding
“earnings stripping”.

FOR FURTHER INFORMATION CONTACT:
Jack Feldman (202) 566-6645 or Jeffrey
Vinnik (202) 566-6442; concerning

40285

§ 1.163(j)-8, Elizabeth Karzon (202) 566-
6442 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The notice of proposed rulemaking
that is the subject of these corrections
contains proposed amendments to the
income Tax Regulations (26 CFR part 1)
under section 163(j) of the Internal
Revenue Code.

Need for Correction

As published, the proposed
rulemaking contains errors which may
prove to be misleading and are in need
of clarification.

Correction of Publication

Accordingly, the publication of
proposed rulemaking (INTL-870-89),
which was the subject of FR Doc. 91-
14243, is corrected as follows:

§1.163 [Corrected]

1. On page 27919, column 2, § 1.163(f)-
5(b)(7), paragraph (iii) of Example 1, line
5, the language “exempt related person
interest, or $300. This” is corrected to
read “exempt related person interest
expense, or $300. This”.

2. On page 27921, column 3, § 1.163(f)-
5(c)(3), paragraph (b)(3) of Example 1,
second line from the bottom of that
paragraph, the language “carried
forward to their next succeeding” is
corrected read “carried forward to their
succeeding”.

3. On page 27921, column 2, § 1.163(j)~
5(c)(3), paragraph (c) of Example 2, first
line, the language “Under Step 4, A, B,
and C must allocate” is corrected to
read ‘Step 4 determinations. Under Step
4, A, B, and C must allocate”.

4. On page 27922, column 3, § 1.163(J)-
5(c)(3), under Example 3, lines 3and 4
(top of column), the language “debt-
equity ratio safe harbor test described in
§ 1.163(j)-I(b), and that all interest
expense" is corrected to read “debt-
equity ratio safe harbor test, and that all
interest expense”.

5. On page 27922, column 2 (middle of
column), § 1.163(j)-5(c)(3). paragraph
(d)(2) of Example 3, line 2, the language
“separately determined taxable incomes
of A,” is corrected to read “separately
determined taxable income of A,”.

Dale D. Goode,

FederalRegisterLiaison Officer, Assistant
ChiefCounsel (Corporate).

[FRDoc. 91-18639 Filed 6-13-91; 8:45 amj
BILLING CODE 4?30-01-11
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26 CFR Part 52
[PS-60-91]
BIN 1545-AP84

Excise Tax on Chemicals That Deplete
the Ozone Layer; Special Rule for
Floor Stocks Tax Imposed In 1991

agency: Internal Revenue Service,
Treasury.

action: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

summary: In the rules and regulations
portions of this issue of the Federal
Register the Internal Revenue Service is
issuing temporary regulations relating to
the tax on chemicals that deplete the
ozone layer. The text of those temporary
regulations also serves as the comment
document for this notice of proposed
rulemaking.

DATES: Written comments and requests
for a public hearing must be received by
September 13,1991.

ADDRESSES: Send comments and
requests for a public hearing to: Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Washington, DC 20044
(Attention: CC:CORP:T:R (PS-60-91),
room 5228). In the alternative, comments
and requests may be hand delivered to:
CC:CORP:T:R (PS-60-91), Internal
Revenue Service, room 5228,1111
Constitution Avenue, NW., Washington
DC 20224.

FOR FURTHER INFORMATION CONTACT:
Ruth Hoffman, (202) 566-4475 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

Temporary regulations in the Rules
and Regulations portion of this issue of
the Federal Register amend the
Environmental Tax Regulations (26 CFR
part 52) relating to secton 4682 of the
Internal Revenue Code. The temporary
regulations contain rules relating to the
floor stocks tax on chemicals that
deplete the ozone layer.

This document proposes to adopt the
temporary regulations as final
regulations. Accordingly, the text of the
temporary regulations serves as the
comment document for this notice of
proposed rulemaking. For the text of the
temporary regulations, see T.D 8356
published in the Rules and Regulations
portion of this issue of the Federal
Register. The preamble to the temporary
regulations explains the proposed and
temporary rules.

Special Analyses

It has been determined that these
proposed rules are not major rules as
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defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5U.S.C chapter 6) do not apply to
these regulations, and therefore, as
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for advocacy of the Small
Business Administration for comment on
their impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted, consideration will be given to
any written comments that are
submitted (preferably a signed original
and seven copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled and help upon written request
to the Internal Revenue Service by any
person who also submits written
comments. If a public hearing is
scheduled, notice of the time and place
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Ruth Hoffman, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries). However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in their
development
Fred T. Goldberg, Jr.,

Commissioner ofInternal Revenue.
[FR Doc. 91-18641 Filed 8-13-91; 8:45 am]

BILUNG CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 784 and 817

Permanent Regulatory Program;
Underground Mining Permit
Application Requirements—
Subsidence Control Plan;
Underground Mining Performance
Standards—Subsidence Control

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Notice of public meeting.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the Department of the Interior (DOI)

published a notice of inquiry seeking the
views of the public and other interested
parties on a potential rulemaking on the
necessity for, and possible scope of,
revisions to its current regulations
applicable to underground coal mining
and control of subsidence affecting
lands and structures. OSM also
published a notice that public meetings
will be held in West Virginia and
Kentucky. OSM is announcing that a
third public meeting will be held.

DATES: The public meeting is scheduled
for August 29,1991, at 7 p.m. in St.
Clairsville, Ohio.

ADDRESSES: The public meeting will be
held at the Days Inn, 52601 Holiday
Drive, St. Clairsville, Ohio 43950.

FOR FURTHER INFORMATION CONTACT:
Patrick W. Boyd, Office of Surface
Mining Reclamation and Enforcement,
Department of the Interior, 1951
Constitution Avenue NW., Washington,
DC 20240; Telephone: (202) 208-2564.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public and to all
other interested parties. The meeting
will continue until all persons wishing to
speak have been heard. To assist the
transcriber and ensure an accurate
record, OSM requests that persons who
speak at the meeting give the transcriber
a written copy of their remarks.

As was announced in the Federal
Register, OSM is seeking comments on
the necessity for, and possible scope of,
revisions to its current regulations
applicable to underground coal mining
and control of subsidence affecting
lands and structures (56 FR 33170, July
18,1991). OSM is particularly interested
in public comments concerning the need
to modify or provide additional
guidance in such areas as the statutory
distinctions and operational differences
between underground and surface coal
mines; the definition of “material
damage” as the term is used in section
516(b)(1) of the Surface Mining Act;
performance of pre-subsidence surveys;
the extent of the obligation to repair of
structures damaged by subsidence;
replacement of water supplies damaged
by underground mining; prevention of
subsidence damage, even where
planned subsidence is to occur; and
sufficiency of bond requirements when
subsidence-caused damage occurs. OSM
is also particularly interested in
comments on the adequacy of State
laws and regulations to address these
issues. Commentera should be aware
that based upon a recent DOI Solicitor’s
opinion, the prohibitions of section
522(e) of the Surface Mining Act and 30
CFR 761.11 do not apply to subsidence.
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On August 5,1991, OSM announced in
the Federal Register that it had
scheduled two public meetings on the
issues identified in the notice of inquiry
(56 FR 37194). The meetings will be held
on August 14,1991, in Morgantown,
West Virginia and on August 15,1991, in
Pikeville, Kentucky. OSM has been
requested to hold a public meeting on
these issues in Ohio. OSM has
scheduled the meeting for 7 p.m. on
Thursday, August 29,1991, at the Days
Inn, 52601 Holiday Drive, St. Clairsville,
Ohio 43950.

Dated: August 9,1991.
Brent Wahlquist,
AssistantDirector, Reclamation and
RegulatoryPolicy, Office ofSurface Mining
Reclamation and Enforcement.
[FR Doc. 91-19353 Filed 8-13-91; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3983-2]

Approval arid Promulgation of
Implementation Plans; Arizona—
Maricopa Nonattainment Area; Carbon
Monoxide

agency: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
and proposed withdrawal of regulations.

summary: EPA today is proposing to
approve a revision to the Arizona
Carbon Monoxide State Implementation
Plan for the Maricopa nonattainment
area. Specifically, EPA is proposing
approval of amendments to the Arizona
State oxygenated gasoline program to
increase the minimum oxygen content
level to 2.7 percent by weight and
changes to the State statute to limit the
volatility of gasoline during wintertime
to a Reid vapor pressure (RVP) of 10
pounds per square inch. These
amendments and changes are contained
in Arizona House Bill 2181. EPA is also
proposing to withdraw, in light of the
State programs, regulations on
oxygenated gasoline and RVP limits that
the Agency promulgated for the
Maricopa area on February 11,1991 (56
R 545&5 y (

dates: Written comments on this
Proposal must be submitted to EPA at
%fddress below by September 13,

Comments on this proposal
should be sent to: Regional
Administrator, Attention: Air and
*oxics Division, Technical Evaluation

Section, A-2-1, U.S. Environmental
Protection Agency, Region 9, 75
Hawthorne Street, San Francisco,
California 94105.

The rulemaking docket for this notice,
Docket No. 91-AZ-MA-I, may be
inspected at the following location
between 8 a.m. and 4:30 p.m. on
weekdays. A reasonable fee may be
charged for copying parts of the docket.
U.S. Environmental Protection Agency,
Region 9, Air and Toxics Division,
Technical Evaluation Section, A-2-1, 75
Hawthorne Street, San Francisco,
California 94105.

Copies of the SIP submittal are also
available at the State office listed
below: Arizona Department of
Environmental Quality, Office of Air
Quality, 2005 North Central Avenue,
Phoenix, Arizona 85004.

FOR FURTHER INFORMATION CONTACT:
Julia Barrow, Chief, Technical
Evaluation Section, A-2-1, Air and
Toxics Division, U.S. Environmental
Protection Agency, Region 9, 75
Hawthorne Street, San Francisco,
California 94105, (415) 744-1230, FTS:
484-1230.

SUPPLEMENTARY INFORMATION:

I. Background

On February 11,1991 (50 FR 5458),
EPA disapproved portions of the
Arizona State Implementation Plan (SIP)
and promulgated a federal
implementation plan (FIP) for the
Maricopa County, Arizona, carbon
monoxide (CO) nonattainment area. The
FIP included regulations requiring that
all gasoline intended for use in motor
vehicles within the Maricopa
nonattainment area contain 2.7 percent
(by weight) oxygen and have a Reid
vapor pressure (RVP) of no more than 10
pounds per square inch (psi) during the
six-month period from October 1 to
March 31 starting October 1,1991. EPA
determined at that time that these two
measures were necessary to bring the
area into attainment of the CO national
ambient air quality standard by
December 31,1991.

EPA disapproved the SIP and
promulgated the FIP in response to the
order of the Ninth Circuit Court of
Appeals in Delaney v. EPA, 898 F.2d 687
(9th Cir. 1990). For a discussion of
Delaney and the FIP, please see the
notice of proposed rulemaking, 55 FR
41204 (October 10,1990) and the notice
of final rulemaking, 56 FR 5458
(February 11,1991).

On June 11,1991, the State of Arizona
submitted to EPA as a revision to the
SIP Arizona House Bill (H.B.) 2181
which was passed by the Arizona State
Legislature and approved by the
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Governor on May 29,1991. This bill
amends the Arizona Revised Statutes to
require all gasoline sold in the Maricopa
nonattainment area from September 30
to March 31 of each year starting in 1991
to contain 2.7 percent (by weight)
oxygen and to have an RVP of no more
than 10 psi.

EPA is today proposing to approve as
part of the Arizona SIP the changes to
the State oxygenated gasoline and RVP
control program contained in H.B. 2181
and to withdraw the oxygenated
gasoline and gasoline volatility limit
regulations which it promulgated in
February of this year. The Agency,
however, is retaining the attainment and
maintenance demonstrations and the
contingency and conformity provisions
of the FIP and therefore, is also retaining
its disapproval of these portions of the
ﬁ)giona SIP imposed on February 11,

il Criteria for SIP Approval

EPA’s primary responsibility in
approving SIP revisions is to assure that
such revisions do not delay timely
attainment of the national ambient air
quality standards (NAAQSSs). Section
110(1) of the Clear Air Act (CAA) states
that the “Administrator shall not
approve a revision of a plan if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress * * * or any other applicable
requirement of this Act.” Therefore,
before approving any SIP revision, EPA
must demonstrate that the revision will
not (1) delay attainment, (2) delay
incremental annual emission reductions,
or (3) conflict with the area’s compliance
with other requirements of the Act. In
addition, EPA must ensure that the SIP
revision is consistent with any
applicable Agency policy.

A revision to an applicable
implementation plan will not delay
attainment if it provides for the
equivalent or greater emissions
reductions than the unrevised plan. It
will not delay annual progress towards
attainment if it provides for emission
reductions on the same or faster
schedule than the unrevised plan.

The final demonstrations required for
approving changes to the SIP depend on
the nature of the revision under
consideration. For each revision, the
applicable CAA requirements and
Agency policies must be identified and
the revision reviewed against them to
ensure that it complies. For the SIP
revisions under consideration in today’s
notice, the CAA establishes
requirements for oxygenated gasoline
programs and for Agency policy related
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to such programs (section 211(my}).
However, the Act does not address
wintertime volatility control for the
purpose of meeting the CO NAAQS. In
addition, CAA section 211(c)(4) requires
EPA to make specific findings prior to
approving any fuel or fuel additive
specifications as part of a state
implementation plan. Both of these
sections are discussed later in this
notice.

I1l. EPA Evaluation
A. Oxygenated Gasoline Program
1. Summary of State Submittal

Arizona H.B. 2181 makes changes to
the existing State oxygenated gasoline
program first adopted in June, 1988. EPA
approved that program on August 10,
1988 (53 FR 30224) and restored its
approval on January 29,1991 (56 FR
3220).1Therefore, in this notice, EPA is
proposing approval of changes to an
existing SIP-approved state program
rather than approving an entirely new
program. It is EPA’s intent that the SIP
reflect the State oxygenated gasoline
program as amended by H.B. 2181.

H.B. 2181 modifies the existing State
oxygenated gasoline program by
increasing the minimum oxygen content
requirement for the Maricopa area from
2.3 percent oxygen (by weight) to 2.7
percent effective September 30,1991.
See §41-2123, Arizona Revised Statutes
(ARS.).

H.B. 2181 also repeals portions of the
State oxygenated gasoline program
related to a minimum sales level of
ethanol (A.R.S. §41-2124). The minimum
sales level (as amended in 1989)
required that a volume of ethanol be
blended into gasoline sold in the
Maricopa nonattainment area equal to
the volume that would be sold if 10
percent of the gasoline market contained
10 percent (by volume) ethanol. This
minimum sales level of ethanol was met
principally by gasoline containing 6.2
percent ethanol (by volume) which
corresponded to the minimum oxygen
content then required, 2.3 percent (by
weight), under the Arizona oxygenated
gasoline program. In this manner the

1The Ninth Circuit vacated EPA's entire August
10,1988 rulemaking approving the Arizona CO SIP
because the SIP as a whole failed to show that it
contained all available control measures necessary
for expeditious attainment and to contain certain
elements required by EPA guidance. In vacating the
entire rulemaking, the court incidentally vacated
EPA’s approval of the individual control measures
within the SIP including the State oxygenated
gasoline program. On January 29,1991, EPA
restored approval of these individual measures
based on their strengthening effect on the SIP. EPA
believes that this action was appropriate because
the court found that the SIP did not contain
sufficient control measures not that it contained
inappropriate measures.

sales mandate ensured that ethanol-
blended gasoline was available within
the Maricopa market. EPA finds that
repeal of the sales mandate does not
reduce the emission reductions from the
program and does not represent a
weakening of the currently approved
SIP.

2. Comparison with Federal Regulation

The federal oxygenated gasoline
program for the Maricopa
nonattainment area is found at 40 CFR
§52.136 and is discussed at 56 FR 5458,
5463 (February 11,1991). The federal
program requires all gasoline sold in the
Maricopa nonattainment area which is
intended for the fueling of motor
vehicles to contain no less than 2.7
percent oxygen (by weight) between
October 1 and March 31, starting
October 1,1991. The State program as
amended by H.B. 2181 also requires all
gasoline sold within the Maricopa
nonattainment area to contain no less
than 2.7 percent oxygen (by weight)
from September 30 through March 31
starting September 30,1991. Therefore
the federal and State programs have the
same oxygen content standard and
effectively the same start data and
control season.

EPA mirrored in its federal regulations
the existing exemptions in the State
program. Three exemptions were
included: gasoline intended for use in
off-road equipment (such as airplanes,
construction equipment, and farm
equipment), gasoline used at
manufacturer’s testing grounds, and
gasoline used at motor vehicle racing
events. H.B. 2181 adds no additional
exemptions.

Based upon the above comparison,
EPA is proposing to find that the State
oxygenated gasoline program is
equivalent in emission reductions and
control schedule to the program
currently in the federal implementation
plan. With the implementation of the
State program on September 30,1991,
the federal oxygenated gasoline
regulation found at 40 CFR 52.136 will
become unnecessary to assure
attainment of the CO NAAQS in
Maricopa County since the federal
program will entirely duplicate the
amended State program; therefore, EPA
is today proposing to approve the State
program and to withdraw the federal
program. The Agency requests
comments on this proposal.'

EPA recognized in the FIP that the 2.7
percent minimum oxygen content
requirement was equivalent to the
highest legally-permissible
concentration (15 percent by volume)
allowed under EPA waiver in unleaded
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gasoline for the most common
oxygenating compound, methyl-tert-
butyl ether (MTBE). Several commenters
on the proposed FIP expressed concern
about dilution and density effects on
refinery-blended MTBE blends when
they are transported via pipeline to
Maricopa. EPA responded to these
comments by stating that it would
exercise discretion in enforcing the
maximum MTBE limit by allowing a
blending tolerance of up to 2.9 percent
oxygen by weight at the refinery for
MTBE blends intended for the Maricopa
market. Under the SIP, EPA will
continue to exercise discretion in
enforcing the maximum MTBE limit in
the EPA waiver by allowing a blending
tolerance of up to 2.9 percent oxygen (by
weight) in order to assure that gasolines
blended with MTBE and delivered to
Maricopa contain the requisite 2.7
percent oxygen.

3. Clean Air Act Amendments of 1990

The 1990 Amendments to the Clean
Air Act require all CO nonattainment
areas with design values of 9.5 parts per
million or greater to adopt and
implement by no later than November 1,
1992 an oxygenated gasoline program
requiring 2.7 percent oxygen. See section
211(m)(l). The Amendments also add
several requirements for the program.
These include application of the
program to refiners and distributors in
the entire metropolitan statistical area
(MSA) in which the nonattainment area
is located. See section 211(m)(2). The
current Arizona program as well as the
amended State program being proposed
for approval today applies only to the
Maricopa CO nonattainment area. This
nonattainment area is currently defined
as the Maricopa Association of
Governments urban planning area,
which covers the urbanized area around
Phoenix; however, the MSA is the entire
county.

Under section 211(m)(2), the
oxygenated gasoline program adopted
by states must also include provisions
for the implementation and enforcement
of the program consistent with guidance
to be issued by EPA. One aspect of this
guidance is the guidelines required
under section 211(m)(5) on the use of
marketable oxygen credits. The
Amendments require these guidelines to
be issued by August 15,1991. Once the
guidelines are published, Arizona may
amend its oxygenated gasoline program
to be consistent with these guidelines.

While the oxygenated gasoline
program submitted by the State meets
the Amendment’s 2.7 percent oxygen
requirement, it does not meet these
other requirements. However, the
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Amendments give states with moderate
COnonattaiment areas such as
Maricopa until November 1,1992 to
implement a program consistent with
the Act. EPA is today proposing to
approve the State’s enhancements to its
oxygenated gasoline program as an
equivalent substitution for the current
federal program, but the Agency is not
proposing to find that the enhancements
meet all of the requirements of section
21(m). The State must still modify its
program by November 1,1992 or such
earlier date as established by EPA to
meet these CAA requirements,
consistent with EPA’s soon to be
published guidance.

B. Gasoline Volatility Limit
1 Summary of State Submittal

Arizona H.B. 2181 requires all gasoline
sold within the Maricopa nonattainment
area to have a Reid vapor pressure
(RVP) of no more than 10 psi from
September 30 to March 31 startging in
1991.2 Currently Arizona State law also
allows a 1 psi exemption for gasolines
blended with ethanol 8 but does not
require a minimum ethanol content to
qualify for the exemption.4 AR.S. §41-
2122(A). H.B. 2181 does not affect this
exemption. However, Arizona
Department of Weights and Measures
has informed EPA that it plans to
implement regulations which will
require a minimum ethanol level of 7.3
percent by volume in order for a
gasoline blend to qualify for the 1 psi
exemption.

H.B. 2181 provides for an exemption
to the RVP limit for motor vehicles used
at racing events and at automobile
manufactuer’s proving grounds.

2 Comparison with Federal Regulation

The federal wintertime volatility limit
program for the Maricopa
nonattainment area is found at 40 CFR
52.137 and is discussed at 56 FR 5458,
5466 (February 11,1991). Like the State
program, the federal program requires
all gasoline sold in the Maricopa
nonattainment area and intended for the
fueling of motor vehicles to have an RVP
of no more than 10 psi between October
land March 31, starting October 1,1991.

1Prior to the passage of H.B. 2181, Arizona
restricted wintertime RVP to the levels
recommended by the American Society of Testing
and Materials: October, 10 psi, November, 11.5 ps
FIZ))S?cember through February, 13.5 psi; March 11.5

*A®explained later in this section, the additioi
ofethanol increases the volatility of gasollne by
about 0.8 psi.

4EPA approved this State exemption on Augus
10,1988 (53 FR 30224) as part of the rulemaking
spproving the prior State oxygenated gasoline

Proi;ram and restored that approval on January 2t
1991 (56 FR 3220)
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Therefore the federal and State
programs have the same volatility limit
and effectively the same start date and
control season.

Like H.B. 2181, the federal program
also provides an exemption for gasoline
used at automobile manufacturer’s
proving grounds. However, the federal
regulation did not provide an exemption
for motor vehicle racing events as does
the State statute. This exemption,
however, applies to such a small portion
of the total gasoline consumption within
the Maricopa nonattainment are as not
to affect the emission reductions from
the RVP program.

With regard to the 1 psi exemption for
ethanol-blended gasolines, there is an
apparent difference between the
exemption provision stated in the
federal program and that contained in
the existing Arizona statute. The federal
wintertime RVP program allows a 1 psi
exemption from the 10 psi limit only for
gasolines blended with 7.3 percent or
more ethanol by volume (2.7 percent
oxygen by weight)5In contrast, Arizona
statute contains no specific 7.3 percent
minimum ethanol content exemption
provision. Therefore the only potentially
significant difference between the
federal and State volatility program is
the form of the RVP exemption for
ethanol blends.

The difference in the two exemptions
could affect gasoline marketing
practices in Maricopa. Under the federal
program, only gasoline blended with an
ethanol content equal to or greater than
7.3 percent by volume qualifies for the
RVP exemption. Because this ethanol
level corresponds to the minimum
oxygen content (2.7 percent) required
under the oxygenated gasoline program,
the exemption restriction effectively
limits the sale of oxygenated gasoline to
blends of either MTBE or ethanol. Under
the Arizona statute, gasolines with any
ethanol content appear eligible for the 1
psi exemption if the final blend complies
with the minimum oxygen content. This
could expand the types of allowable
gasoline to include mixed blends of
ethanol and MTBE. Hence the difference
between the State and federal
exemption centers on the emission
reduction potential of the mixed blends
and their likelihood of being marketed in
the Maricopa region.

Ethanol increases the volatility of the
final oxygenated blend above that of the
base gasoline. In fact, any concentration
of ethanol above roughly 2 percent by
volume blended into gasoline will result

*The existence of a federal minimum is also a
feature of the RVP exemption for the ethanol blends
under EPA’s summer volatility standards (40 CFR
80.27).
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in the same absolute change in the
gasoline’s volatility; that is, about a 0.8
psi increase.® The other popular
oxygenating compound, MTBE, has no
significant effect on gasoline volatility.

The higher RVP of ethanol blends acts
in the opposite direction of the oxygen
content in reducing CO emissions. This
results in ethanol-blended gasoline
provided somewhat lower emission
reductions than gasolines containing
only MTBE when both gasoline have the
same oxygen content. Therefore, smaller
emission reductions might occur under
the State program if that program
resulted in gasoline containing less than
7.3 percent ethanol by volume being sold
in the Maricopa market.7

From a marketing perspective,
gasoline suppliers and retailers decided
on that type of oxygenated blend based
on a variety of considerations such as
cost and supply. Unfortunately, trying to
predict the market share of oxygenated
gasoline is problematic given the
complexity and fluctuation of the
various market forces involved.
Nonetheless, based on past practice, the
use of ethanol in Maricopa might remain
relatively constant, since the market
penetration of ethanol blends has been
relatively constant since the oxygenated
gasoline program was initiated in 1988.
There is one event, however, that could
alter this tradition marketing practice.

As discussed in section ni.A.3., the
CAA will require oxygenated gasoline
programs in many areas of the country
beginning in October 1992. The
significance of this requirement for
Maricopa lies in its effect on gasoline
refiners located in southern California,
which is now scheduled to implement an
oxygenated gasoline program. Nearly all
of the gasoline marketed in Maricopa
County originates in southern California
and is transported by pipeline to a bulk
terminal in Phoenix for final
distribution.

In 1992 the oxygenate of choice in
southern California is expected to be
MTBE given the expense of transporting
ethanol into that region. At the same
time, an already tight MTBE supply is
expected to be severely constrained due
to the added large demand. This may
make it advantageous for some refiners
to conserve MTBE that would otherwise

*The maximum concentration of ethanol allowed
under EPA waiver is 10 percent by volume.

TEPA believes that no gasoline containing less
than 7.3 percent ethanol would be sold under the
federal regulation because this world entail the
refining and importing into the Maricopa area of a
base gasoline with an RVP of 9 psi or less in order
for the finished blend to meet the RVP limit of 10
psi. Therefore no excess emissions would result
from these blends under the federal rule.
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go to Maricopa County by blending
ethanol in Phoenix. The advantage
would be maximized by blending only
ethanol in gasoline rather than a mixture
of MTBE and ethanol as appears
possible under the Arizona statute.
Under this scenario, there may be little,
if any, mixed oxygenated blends sold in
Maricopa even if it is permissible.
Therefore, as a practical matter,
marketing practices under either the
State of federal program may be
substantially the same.

In addition, the State of Arizona has
indicated to EPA that the Department of
Weights and Measures will be adopting
a regulation before September 30,1991
that will require gasolines to contain at
least 7.3 percent ethanol by volume to
qualify for the 1 psi exemption within
the State statute. Once adopted, this
State regulation will make the Arizona
statute and the federal program
identical both on paper and in practice.

Based upon the above comparison,
and the pending rulemaking action by
the Arizona Department of Weights and
Measures, EPA is proposing to find that
the State gasoline volatility limit
program is equivalent in emission
reductions and control schedule to the
federal program currently in the
applicable implementation plan. With
implementation of the State program on
September 30,1991, the federal volatility
limit regulation found at 40 CFR 52.137
will become unnecessary to assure
attainment of the CO NAAQS in
Maricopa County; therefore, EPA is
today proposing to withdraw it in favor
of the State program. The Agency
requests comments on this proposal.

The Clean Air Act places no
requirements or prohibitions on control
of wintertime gasoline volatility other
than requiring the EPA Administrator to
make certain findings under CAA
section 211(c)(4).

C. Findings under Section 211(c)(4)

CAA section 211(c)(4)(A) prohibits a
state prescribing or attempting to
enforce any control or prohibition on
any characteristic or component of a
fuel additive for the purposes of motor
vehicle emission control,

(i) if the Administrator has found that
no control or prohibition of the
characteristic of component of a fuel or
fuel additive under (section (c)(1)) is
necessary and has published his finding
in the Federal Register or

(ii) if the Administrator has prescribed
under (section 211(c)(1)) a control or
prohibition applicable to such
characteristic or component of the fuel
or fuel additive unless the state

prohibition is identical to the prohibition
or control prescribed by the
Administrator.

Under the first test EPA has in fact
made the opposite demonstration that
the oxygen content and wintertime RVP
limit are necessary for expeditious
attainment of the CO NAAQS in
Maricopa County, by promulgating such
regulations for Maricopa in the Federal
Register. Under the second test, EPA has
concluded, as described above, that the
State rules are essentially identical to
those prescribed by EPA.

Section 211(c)(4)(C) allows a state to
prescribe and enforce controls or
prohibitions on the use of a fuel or fuel
additive for the purposes of motor
vehicle emission control if the
applicable implementation plan allows
for it Section 211(c)(4)(C) also states
that the Administrator may approve
such provisions in an implementation
plan only,

“if he finds that the State control or
prohibition is necessary to achieve the
national primary or secondary ambient air
quality standard which the plan implements.
The Administrator may find that a State
control or prohibition is necessary to achieve
the standard if no other measures that would
bring about timely attainment exist, or if
other measures exist and are technically
possible to implement, but are unreasonable
or impracticable.”

As part of its FIP rulemaking, EPA has
already made the findings necessary
under section 211(c)(4)(C). EPA
evaluated fifty-five measures for
controls which it could effectively
implement and which could bring about
attainment “as soon as possible” as
required by the court in Delaney. From
its evaluation, EPA found that
oxygenated gasoline program and the
wintertime RVP limitation, combined
with existing SEP measures, would result
in attainment by late 1991 8 find that no
other combination of measures available
to EPA would result in attainment any
earlier. Included as part of this
evaluation were several measures (e.g.,
mandatory no drive days) that could
have brought about attainment earlier
yet were rejected because of their
adverse economic or social impacts.
Since the State rules are equivalent to
the federal rules, EPA need not make

« Although tjie 1990 CAA Amendments would
otherwise provide an attainment date of December
31,1995 for Maricopa, EPA determined that the late
1991 date was the appropriate attainment date for
its finding because the Delaney standard of
“attainment as soon as possible” is die controlling
standard for the Arizona CO federal
implementation plan.
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any additional findings under section
211(c)(4)(C).

IV. Retention of the FIP Provisions

EPA is retaining the attainment
demonstration and the contingency and
conformity provisions of the FIP because
the State has submitted no substitute
attainment demonstration or measures.
These provisions were published on
February 11,1991 (56 FR 5458).

V. Withdrawal of Federal Regulations

EPA is proposing to withdraw the
federal oxygenated gasoline program (40
CFR 52.136) and wintertime gasoline
volatility limit (40 CFR 52.137) it
promulgated on February 11,1991 for the
Maricopa CO nonattainment area. EPA
is making this proposal because the
State has not submitted revisions to
State statutes for equivalent programs.
Once these State programs are
implemented on September 30,1991,
EPA’s regulations become unnecessary
for attainment and maintenance of the
CO NAAQS in the Maricopa area. To
leave the federal regulations in place
would complicate compliance and
enforcement of the programs within
Maricopa County and would be
unnecessarily redundant. In addition,
giving preference to the State programs
is consistent with the Clean Air Act
intent that states have primary
responsibility for the control of air
pollution within their borders. See
section 101(a)(3).

VI. Regulatory Process

Under 5 U.S.C. section 605(b), I certify
that these SEPrevisions will not have a
significant economic impact on a
substantial number of small entities. See
46 FR 5476 (February 11,1991) for a
discussion of the impact of oxygenated
gasoline and RVP rules on small entities
in Maricopa County.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Mobile sources.

Authority: 42 U.S.C. 7401 et seq.
Dated: August 5,1991.

William K. Reilly,

Administrator.

[FR Doc. 91-19082 Filed 8-13-91; 8:45 am]

BILLING CODE 85C0-50-M
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40 CFR Part 180
[PPOE3901 and 1E3924/P525; FRL-3927-6]
RIN2070-AC18

Pesticide Tolerances for Norflurazon

AGENCY: Environmental Protection
Agency (EPA).
AcTIoN: Proposed rule.

SUMMARY: This document proposes to
remove tolerances for regionally
restricted registration of the herbicide
norflurazon in or on the raw agricultural
commodities asparagus and avacodos
and add them for nonregionally
restricted registration. This amendment
was requested by the Interregional
Research Project No. 4 (IR-4).

paTes: Comments, identified by the
document control number (PP 0E3901
and 1E3924/P525), must be received on
or before September 13,1991.

ADDRESSES: By mail, submit written
comments to: Public Information Branch,
Field Operations Division (H7506C),
Office of Pesticide Programs,
Environmental Protection Agency, 401M
S, SW., Washington, DC 20460. In
person, bring comments to: Rm. 1128,
CM#2,1921 Jefferson Davis Highway,
Arlington, VA 22202

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or ail of that information as
“Confidential Business Information”
(CBY). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2. A
copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in rm. 246 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.
FOR further information contact: By
mail: Hoyt Jamerson, Emergency
Response and Minor Use Section (H-
7505C), Registration Division, Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 716C,
CM#2,1921 Jefferson Davis Highway,
Arlington, VA 22202, 703-557-2310.
SUPPLEMENTARY information:
Tolerances for the combined residues of
the herbicide norflurazon [4-chloro-5-
(methylamino)-2-(alpha, alpha, alpha-
trifluoro-/n-tol I)-3-(2//%—p ridazinone]
and its desmethyl metabolite 4-chloro-5-
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(amino)-2-(alpha, alpha, alpha-trifluoro-
m-tolyl)-3-(2//)-pyridazinone in or on the
raw agricultural commodities asparagus
(at 0.05 part per million (ppm)} and
avocados (at 0.2 ppm) were established
in the Federal Register of April 23,1986
(51 FR15323). The tolerances were
established in support of registration for
use of norflurazon on asparagus in
Michigan and Washington, and on
avocados in Florida, based on the
geographical representation of the
residue data available at the time the
tolerances were established.

Additional field residue data were
submitted by IR-4 for asparagus from
New Jersey, California, and Arizona,
and for avocados from California. These
data show that use of norflurazon in
other production areas is not likely to
result in residues in excess of the
established tolerances for asparagus
(0.05 ppm) and avocados (0.2 ppm). It is,
therefore, no longer necessary for the
Agency to regionally restrict registration
for use of norflurazon on these
commodities. To allow geographical
expansion of the registration of
norflurazon on asparagus and avocados,
the Agency is amending 40 CFR 180.356
by deleting the tolerances for regional
registration for asparagus and avocados
in paragraph (a), which contains
tolerances for norflurazon without
regionally restricted registration.

The data submitted in the petition and
other relevant material have been
evaluated. The toxicological data
considered in support of the proposed
amendments to the tolerances include:

1. A 6-month feeding study in dogs fed
diets containing 0, 50,150, and 450 ppm
with a no-observed-effect level (NOEL)
of 150 ppm (equivalent to 3.75 milligrams
(mg)/kilogram (kg)/day) based on
relative liver weight increase.

2. A 2-year feeding/carcinogenicity
study in rats fed diets containing 0,125,
375, and 1,025 ppm with a NOEL of 375
ppm (equivalent to 18.75 mg/kg/day)
based on decreased survival, decreases
in 2,3-diphosphoglyceric acid value,
increased liver weights, and increases in
blood urea nitrogen in males in the high-
dose level group. High-dose female rats
showed increased absolute liver, kidney,
and ovary weights as well as a variety
of histopathological changes. No
carcinogenic effects were observed
under the conditions of the study at any
dosage level tested.

3. A 2-year feeding study in mice fed
dosages of 0, 85, 340, and 1,360 ppm with
a systemic NOEL of 340 ppm (equivalent
to 51 mg/kg/day) based on an increase
in liver-to-body weight ratios and
increased incidence of nodular
hyperplasia and hypertrophy of the
liver. Norflurazon was associated with a
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statistically significant increase in
hepatocellular tumors in male mice in
the high-dose group. No dose-related
carcinogenic effects were observed in
female mice at any dosage level tested.

4. A three-generation reproduction
study in rats with a reproductive NOEL
of 375 ppm (equivalent to 18.75 mg/kg/
day) based on reduced fertility,
gestation, and viability indices.

5. A developmental toxicity study in
rabbits fed 0,10, 30, and 60 mg/kg with a
maternal NOEL of 30 mg/kg/day, a
fetotoxic NOEL of 10 mg/kg/day based
on decreased fetal weight and
incomplete ossified variations. The
NOEL for developmental toxicity is 10
mg/kg/day.

6. A developmental toxicity study in
rats fed dosages of 0,100, 200, and 400
mg/kg/day with no maternal, fetotoxic,
or developmental toxicity observed
under the conditions of the study.

7. Mutagenic studies (including gene
mutation assays in microorganisms,
chromosomal aberrations in cultured
Chinese hamster ovary (CHO) cells, and
unscheduled DNA synthesis test in rat
hepatocytes) were all negative.

8. A metabolism study in rats
indicates that much of the chemical was
excreted within 4 days, with less than 1
percent of the dose remaining in the
tissues 96 hours after dosing.

Based on a weight-of-the evidence
determination, the Agency has classified
norflurazon as a possible human
carcinogen (Category C). This
classification is based on the Agency’s
Risk Assessment Guidelines, published
in the Federal Register of September 24,
1986 (51 FR 33992). The Agency has
determined that for purposes of risk
characterization the reference dose
(RfD) approach should be used for the
quantification of human risk. This
determination is based on the presence
of benign tumors in only one sex of one
species at one dose level, adequate but
negative mutagenicity data, and no
positive finding of carcinogenicity in
structurally related compounds.

The RfD, based on the 6-month
feeding study in dogs (with an NOEL of
3.75) and using an uncertainty factor of
100, is calculated to be 0.04 mg/kg of
body weight (bwt)/day. The theoretical
maximum residue contribution (TMRC)
from existing tolerances is calculated to
be 0.002038 mg/kg/day. Published
tolerances utilize 5 percent of the RfD
for the overall U.S. population and 23
percent of the RfD for nonnursing
infants. The established tolerances for
asparagus and avocados utilize less
than 0.1 percent of the RfD.

The nature of the residue is
adequately understood, and an
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adequate analytical method, gas-liquid
chromatography using an electron-
capture detector, is available for
enforcement purposes. An analytical
method for enforcing these tolerances
has been published in the Pesticide
Analytical Manual (PAM), Vol. Il. No
secondary residues in meat, milk,
poultry, or eggs are expected since
asparagus and avocados are not
considered livestock feed commaodities.
There are currently no actions pending
against the continued registration of this
chemical.

Based on the above information
considered by the Agency the proposed
amendments to the tolerances
established by amending 40 CFR 180.356
would protect the public health.
Therefore, it is proposed that the
tolerances be amended as set forth
below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, which
contains any of the ingredients listed
herein, may request within 30 days after
publication of this document in the
Federal Register that this rulemaking
proposal be referred to an Advisory
Committee in accordance with section
408(e) of the Federal Food, Drug, and
Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the document
control number, (PP 0E3901 and 1E3924/
P525). All written comments filed in
response to this petition will be
available in the Public Information
Branch, at the address given above from
8 a.m. to 4 p.m., Monday through Friday,
except legal holidays.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4,1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.
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Dated: July 9,1991.

Anne E. Lindsay,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.356 is amended by
removing paragraph (c) and
alphabetically inserting the tolerance
listings for avocados and asparagus in
paragraph (a), to read as follows:

§180.356 Norflurazon; tolerances for
residues.

(a) * * *
. Parts per
Commaodity million
Asparagus.. 0.05
Avocados... 0.20

*

* * * LI *

[FR Doc. 91-16970 Filed 8-13-91; 8:45 am]

BILLING CODE 6560-50-F

40 CFR PART 280
[FRL-3983-5]

Underground Storage Tanks
Containing Petroleum; Financial
Responsibility Requirements

AGENCY: Environmental Protection
Agency (EPA).
action: Proposed rule.

summary: The Environmental Protection
Agency (EPA) is today publishing a
proposed rule to amend the financial
responsibility requirements for under
ground storage tanks (USTs) containing
petroleum that appeared in the Federal
Register on October 26,1988 (53 FR
43322), as amended October 31,1990 (55
FR 46022). Specifically, EPA proposes to
modify the compliance dates under 40
CFR 280.91(d). Under the modification,
all petroleum marketing firms owning 1-
12 USTs at more than one facility or
fewer than 100 USTs at a single facility
and non-marketers with net worth of
less than $20 million will be required to
comply with the requirements of 40 CFR
part 280 subpart H—Financial
Responsibility—as of December 31,
1992. This date corresponds with the
projected date of compliance for local
governments, which will be one-year

after promulgation of the additional
mechanisms for local governments rule
which was proposed on June 18,1990 (55
FR 24692). Today’s proposed rule would
extend the deadline from the previous
date of October 26,1991. This change
would provide additional time for the
development of financial assurance
mechanisms (especially, State assurance
funds) to enable this group to comply.

DATES: Comments are due September
13,1991.

ADDRESSES: Comments may be mailed
to the Docket Clerk (Docket No. UST-3),
Office of Underground Storage Tanks
(0S-400), U.S. Environmental Protection
Agency, 401M Street, SW., Washington,
DC, 20460. Comments received by EPA
may be inspected in the public docket,
located in room 2427 (Mall), U.S.
Environmental Protection Agency, 401M
Street, SW., Washington, DC, 20460 from
9 a.m. to 4 p.m., Monday through Friday,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
the RCRA/Superfund Hotline at (800)
424-9346 (toll free) or (703) 920-9810 in
Virginia. For technical questions,
contact Andrea Osborne in the Office of
Underground Storage Tanks at (703)
308-8883.

SUPPLEMENTARY INFORMATION: On
October 26,1988, EPA promulgated
financial responsibility requirements
applicable to owners and operators of
underground storage tanks (USTs)
containing petroleum (53 FR 43322). In
the final rule, EPA established a phased
schedule of compliance for owners and
operators of petroleum USTSs. Petroleum
marketing firms with 1-12 USTs at more
than one facility or fewer than 100 USTs
at a single facility, local government
entities, and non-marketers whose net
worth is less than $20 million were
required to comply with the financial
responsibility requirements by October
26,1990. The principal reason for
adopting the phased compliance
approach was to provide the time
necessary for providers (including
private insurance companies and States
intending to establish State assurance
funds) of financial assurance
mechanisms to develop new policies
and programs or conform their policies
and programs with EPA requirements,
(see 53 FR 43324).

On October 31,1990, EPA published
regulations (55 FR 46022) that granted an
additional one-year extension of the
compliance deadline to marketers with 1
to 12 USTs at more than one facility or
fewer than 100 USTs located at a single
facility and non-marketers whose net
worth is less than $20 million. Local
governments were granted an extension
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until one year after the promulgation of
the additional mechanisms for local
governments final rule. Additional
mechanisms for local governments were
proposed on June 18,1990 (55 FR 24892).

Since October 1990, EPA has
continued to monitor the development of
financial assurance markets, especially
() insurance for corrective action and
third party liability and (2) state
assurance funds, to determine whether
financial assurance mechanisms are
becoming available to satisfy the needs
of the regulated community. Based on
this on-going review, EPA believes that
tank owners required to comply by
October 26,1991, need additional time to
meet insurers’ standards for coverage.
Also, States need additional time to
develop state assurance funds, to submit
them to EPA for review and approval as
financial assurance mechanisms, and to
make any modifications necessary for
approval. Therefore, EPA is proposing to
extend the compliance date for
marketers with 1-12 USTs at more than
one facility or fewer than 100 USTs at a
single facility and non-marketers whose
net worth is less than $20 million from
October 26,1991 to December 31,1992.
The Agency believes that this 14-month
extension for Category IV tank owners
will provide adequate time for tank
owners and operators to obtain
assurance. At the start of the October
1990 extension, EPA had approved 14
state assurance funds and had begun to
review 11 State assurance funds that
were submitted to EPA for approval. (It
is important to note that upon
submission of a fund, owners and
operators in that State are considered to
be in compliance with the federal
financial responsibility requirements
unless and until EPA disapproves the
fund.) During the subsequent eight
months, an additional 8 State assurance
funds have been approved by EPA to
serve as financial responsibility
compliance mechanisms. Currently, 22
State assurance funds have been
approved by EPA and 12 State
assurance funds have been submitted to
EPA for approval. EPA expects the rate
of State fund development to continue at
a similar pace dining the proposed 14-
month extension.

Additionally, States will have more
time to develop and implement financial
assistance programs (e.g., direct loan
programs, loan guarantee programs,
grant programs) which in turn make it
easier for owners and operators to get
insurance. The State of Oregon, for
example, is in the final stages of
adopting a grant program targeted to
Category 1V owners and operators.

I. Authority

These regulations are issued under the
authority of Sections 2002, 9001, 9002,
9003, 9004, 9005, 9006, 9007, and 9009 of
the Solid Waste Disposal Act, as
amended (42 U.S.C. 6912, 6991, 69914,
6991b, 6991c, 6991d, 6991e, 6991f, and
6991h).

I1. Background

When devising the phased compliance
approach, the Agency wanted to achieve
the best balance between the need to
ensure financial capability for cleaning
up or redressing UST releases and the
necessary time for owners and
operators to obtain assurance
mechanisms. The Agency attempted to
establish compliance dates that were as
early as possible, considering the type of
assurance different types of facilities
were likely to obtain. Petroleum
marketers owning or operating 1,000 or
more USTs and non-marketers with
more than $20 million in tangible net
worth were required to comply by
January 24,1989, based primarily on
their ability to qualify for self-insurance.
Petroleum marketers with 100-999 USTs
were required to comply by October 26,
1989. These marketers were estimated to
be relatively more likely to be able to
obtain insurance; some of them were
also expected to qualify as self-insurers.
Petroleum marketers owning 13-99 USTs
at more than one facility were originally
required to comply by April 26,1990.
However, On May 2,1990, the Agency
published a Rule (55 FR 18566)
extending the compliance date to April
26,1991. These marketers were thought
to be less likely to be able to obtain
insurance than members of the October
26,1989, compliance group. Petroleum
marketers owning or operating fewer
than 13 USTs at more than one facility
or owning or operating only one facility
with fewer than 100 USTs, and UST
owners and operators who were not
petroleum marketers (including local
government entities) were required to
comply by October 28,1990. This group
was expected to rely primarily on state
assurance funds for compliance. On
October 31,1990, EPA provided a one-
year extension of the compliance date
for small marketers (marketers with
fewer than 13 USTs or fewer than 100
USTs at a single facility) and small non-
marketers (non-marketers with less than
$20 million in net worth). This extension
was based on the rate of development of
State funds. In addition, EPA granted
local governments an extension of the
compliance deadline until one-year after
promulgation of a final rule with
additional mechanisms for local
governments to demonstrate

1991 / Proposed Rules 40293

compliance. Additional mechanisms for
local governments were proposed on
June 18,1990 (55 FR 24692).

Through monitoring the development
of financial assurance mechanisms, the
Agency has learned more about the way
insurers operate in the UST insurance
market. EPA now believes that the
extended compliance date for Category
IV tank owners (marketers owning 1-12
USTSs or fewer than 100 USTs at one
facility and non-marketers whose net
worth is less than $20 million) did not
allow adequate time for compliance.
When devising the original and revised
phased compliance schedule, the
Agency expected that members of this
compliance group would rely on
insurance and state funds. The Agency
had originally believed that 24 months
from promulgation of the final financial
responsibility rule would provide
adequate time for owners and operators
to upgrade their USTs to meets insurers’
requirements and for states to develop
and submit funds to EPA. Since
promulgation of the final rule, however,
EPA has learned that tank owners and
operators require additional time to
comply with conditions imposed on
them by the insurance industry. Some of
these conditions include operation of
only tanks younger than 15 years of age,
clean site conditions, and reliable
method of leak detection, etc. For
example, some insurers have informed
EPA that they have rejected UST
coverage applications because of
existing contamination, poor tank
management, and inadequate leak
detection monitoring. Many members of
this compliance group may not be able
to meet these standards by October 26,
1991, and thus would be required to seek
an alternative financial assurance
mechanism.

Consequently, the Agency believes
that more members of this compliance
group than the Agency had originally
projected must rely on state assurance
funds, rather than on insurance, to
demonstrate compliance with the
financial responsibility requirements. In
order for owners and operators to rely
on state assurance funds as compliance
mechanisms, States must submit their
funds to EPA.

At this time, EPA has approved 22
state assurance funds to serve as
financial responsibility compliance
mechanisms that provide full or partial
coverage; 12 more have formally
submitted their funds to EPA for
approval. At this time, nine States have
not submitted their state funds for
approval and seven States (and the
District of Columbia) do not yet have
legislation allowing the establishment of
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a State assurance fund. Since many of
the members of this compliance group
must rely on State assurance funds to
comply with the requirements,
additional time is needed to allow
States to develop and submit their funds
to EPA for approval.

In addition to state assurance funds
which serve as financial responsibility
compliance mechanisms, some States
are considering financial assistance
programs, such as grant programs and
loan programs, that will allow UST
owners to meet the costs of upgrading
their facilities to meet insurance
underwriting standards. Alternatively,
the State of Washington has
implemented a reinsurance program,
under which the State relies on private
insurers to sell insurance but provides
reinsurance coverage to limit the
insurers’ risk and reduce premium costs.

By extending the compliance date for
this group to December 31,1992, owners
and operators will have additional time
to meet insurers’ standards and States
will have additional time to submit their
State assurance funds to EPA for
approval or to develop alternative
assistance programs. Thus, owners and
operators will be able to take advantage
of a wide variety of mechanisms to
comply with the financial responsibility
requirements.

The Agency is soliciting comments on
today’s regulatory amendments. EPA
specifically solicits comments on (1)
whether all or only a subset of the
facilities now subject to the October 26,
1991, deadline should be granted an
extension, and (2) whether a shorter or
longer extension should be granted.
Comments may be submitted on or
before September 13,1991.

I1l. Mechanisms Considered But Not
Proposed

In addition to the proposed rule, EPA
considered two additional options to
grant relief to UST owners and
operators. Under the first option a
subset of entities required to comply by
October 26,1991 would be granted an
additional extension.

Under the second option, any UST
owner or operator meeting certain
conditions as determined by the States
would get an extension.

Option 1: Creation ofa New Category
for Rural Petroleum Marketers
Providing Essential Services

Under this option, retail marketers in
Category IV that provide essential
services such as being the sole source of
petroleum products for a rural
community would be granted an
extension of the compliance deadline of
up to 90 days following the final date for
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compliance with the technical standards
for new tanks (i.e., March 22,1999).
Owners and operators must generally
meet these technical requirements
(which include tank upgrading, leak
detection, etc.) to qualify for private
insurance or for coverage under certain
State funds.

To be eligible for the additional
extension until March 22,1999, a facility
would need to (1) sell petroleum
products on a retail basis, (2) be the sole
provider of a class of petroleum
transportation fuels (e.g., gasoline or
diesel fuel) within a 25-mile radius, and
(3) meet certain environmental criteria
such as that the underground storage
tank not be too close to groundwater or
that the percentage of the local
population that relies on groundwater as
their drinking water source not exceed a
certain number.

EPA considered this option after
reviewing certain State financial
assistance programs, such as a grant
program offered by the State of
Washington to rural marketers
providing an essential community
service, that suggest that states are
developing programs specifically aimed
at helping these kinds of facilities. In
addition, analyses conducted by EPA to
support the Report to the Senate
Appropriations Committee on the status
of availability of financial assurance
mechanisms shows that many rural
areas depend on a single source of
motor fuel, the failure of which could
lead to significant economic and social
impacts on the community as a whole.

EPA has decided not to propose this
option at this time for several reasons.
First, establishing an appropriate,
enforceable definition of a "sole
provider” may be difficult. Second, the
current lack of availability of financial
responsibility mechanisms affects a
wide variety of facilities, not just rural
retail motor fuels dealers. Thus,
promulgation of this option might not
provide adequate relief to the affected
community as a whole. Third, the efforts
being undertaken by many States to
provide additional assistance to these
facilities suggests that, over the longer
term, rural marketers may be as able to
comply with the proposed regulatory
schedule as are other facilities. Fourth,
most rural communities depend on
ground water supplies for drinking
waterand irrigation. Thus, an inability
by a rural owner or operator to perform
corrective action in the event of a
release may pose a greater direct threat
to human health and the environment in
rural areas than in urban areas served
primarily by centrally treated water
supplies. This tendency, however, may
be somewhat offset by the lower

population densities in rural areas. That
is, the greater distances between people
and wells in rural areas may serve to
insulate ground water wells to a greater
extent than in urban areas.

EPA solicits comments on this option,
specifically on (1) the feasibility of
extending compliance deadlines for
facilities that meet certain criteria, (2)
appropriate definitions of “sole
provider” and “rural area,” (3) the
appropriate length of time to extend the
compliance deadline, and (4) the specific
environmental criteria to be used.

Option 2: Extending the Deadline for
Specific Facilities in States Where
Certain Findings are Made

Under this option, EPA would extend
the federal deadline for any facility,
regardless of its compliance category, if
the state makes certain findings based
on federally determined criteria. The
extension would last up to 90 days
following tke final date for compliance
with the technical standards for new
tanks (March 22,1999). The specified
criteria could include facilities that (1)
Have been identified by states as
entities which are in need of an
extension, (2) sell petroleum products on
a retail basis, (3) are the sole provider of
a class of petroleum transportation fuels
(e.g., gasoline or diesel fuel) within a 25-
mile radius, and (4) meet certain
environmental criteria such as that the
underground storage tank not be too
close to groundwater or that the
percentage of the local population that
relies on groundwater as their drinking
water source not exceed a certain
number. Under this option, the federal
extension could also be granted to local
governments, especially those in
isolated rural areas that provide
essential community services (e.g.,
public health and safety). Additionally,
EPA may allow extensions for Indian
tribes owning and operating USTs on
Indian lands or to owners and operators
of USTs on Indian lands that provide
essential services.

The advantage of this option is that
each state would be in the position of
enabling some facilities to delay
compliance based upon its own unique
circumstances. States are in a better
position to know both the progress of
owners and operators in upgrading
tanks to meet insurance underwriting
criteria as well as the status of the
development of their own state
programs to assist owners and
operators, and are thus in a better
position to know whether an extension
of the deadline will act to promote
compliance.
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EPA solicits comments on this option,
specifically (1) the feasibility of
extending compliance deadlines for any
facility that meets specified criteria; (2)
the appropriate criteria for determining
which facilities qualify for an extension,
including appropriate definitions of
"sole provider" and “rural area”, as well
as the appropriate environmental
criteria and the appropriate criteria for
determining whether a facility needs an
extension; (3) the impact that this option
would have on the progress of the
development of state funds and state
financial assurance programs; (4) the
appropriate length of the extension for
facilities that meet the specified criteria.

I. Economic Impacts

This section provides an estimate of
the economic impacts of the proposed
rule. Because the proposed rule will not
cause an annual impact on the economy
of $100 million or more and will not
cause an increase in the costs of
production or the prices charged by the
affected community, a Regulatory
Impact Analysis is not required. Instead,
EPA has prepared an economic impact
analysis to estimate the number of
affected facilities and the costs to
affected facilities under the proposed
and alternate options, and has
evaluated the impacts on small
businesses as required by the
Regulatory Flexibility Act.

A. Economic Impact Analysis

The economic analysis examines the
potential economic effects of extending
the compliance deadline. It provides an
estimate of the number of potentially
affected entities, a comparison of the
financial condition of affected entities
with and without a State assurance
fund, and an analysis of rural stations.

EPA analyses have suggested that a
large number of USTs and UST-owning
entities are subject to the October 26,
1991 deadline. Of the approximately 1.7
million USTs subject to the technical
and financial responsibility standards,
about 790,000 are owned by petroleum
marketers with 12 or fewer USTs, or by
non-marketers with net worth of less
than $20 million. These USTs are
located at about 216,000 facilities, and
are owned by about 213,000 firms (for an
average of 3.8 USTs per owner). As a
result, the extension of the compliance
deadline will affect a significant
proportion of the UST-owning
population.

The development of State assurance
funds and State financial assistance
programs provides relief to UST owners
and operators, particularly those with
fewer facilities and USTs. Small service
stations (including single-outlet stations)
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required to obtain private insurance or
otherwise cope with the cleanup costs
without state aid face potentially severe
impacts. EPA estimates that 45 percent
of small stations could suffer severe
financial distress, and 41 percent could
fail. (The figure for severe financial
distress includes those firms that would
fail; thus, about 90 percent of those firms
suffering financial distress would fail.)
Small stations in rural areas may be
even more heavily affected, because
they tend to have a smaller revenue
base and are less financially robust than
stations in metropolitan areas.

In general, State assurance funds can
reduce instances of failure over the next
ten years if their deductibles are small
enough. Funds with $10,000 deductibles
can reduce failures from 41 percent to
only 14 percent. Funds with $50,000
deductibles are predicted to reduce
failures by a much smaller amount.
State financial assistance programs that
help firms upgrade their USTs can also
help by alleviating some of the burden
associated with obtaining insurance.

It has been suggested to the agency on
several different occasions that rural
stations provide indispensable services
to their local communities and that the
impacts of the UST regulations are felt
disproportionately on rural areas. EPA
examined this issue using data on four
largely rural States (Colorado, North
Dakota, South Dakota, and Wyoming)
where these problems are likely to be
worst. By mapping the locations of the
service stations in theses States, EPA
was able to count the number of
instances in which localities with only
one or two stations are long distances
(25 to 50 miles) from the nearest
alternative sources of fuel. EPA found
no localities that do not have at least
one alternative source of fuel within a 50
mile radius. Because the states selected
are among the most sparsely settled,
EPA believes that there are virtually no
localities in the U.S. whose residents
would not be able to find an alternative
source of fuel within a 50 mile radius.
EPA did find a very small number of
localities whose nearest alternative fuel
source was more than 25 miles away,
but estimates that there are no more
than about one hundred localities in the
country in this situation.

B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act
requires all federal agencies to review
the impact of their regulations to
determine whether the regulations will
have a significant economic impact on a
substantial number of small entities. If
so, the Agency must prepare a
Regulatory Flexibility Analysis. EPA
believes that this rule will not, if
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promulgated, have a significant
economic impact on a substantial
number of small entities. The proposed
extension of the compliance date will
provide relief to members of this
compliance group by allowing them
additional time to comply with the
financial responsibility requirements.
Accordingly, the Agency has concluded
that the law does not require a
Regulatory Flexibility Analysis, and
certifies that thisxule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities.

List of Subjects in 40 CFR 280

Administrative practice and
procedure, Environmental protection,
Hazardous materials insurance, Oil
pollution, Penalties, Petroleum,
Reporting and recordkeeping
requirements, State program approval,
Surety bonds, Underground storage
tanks, Water pollution control.

Dated: August 5,1991.

For the reasons set out in the
preamble, EPA proposes to amend part
280 of title 40 of the Code of Federal
Regulations as set forth below.

PART 280—TECHNICAL STANDARDS
AND CORRECTIVE ACTION
REQUIREMENTS FOR OWNERS AND
OPERATORS OF UNDERGROUND
STORAGE TANKS (UST)

1. The authority citation for part 280
continues to read as follows:

Authority: 42 U.S.C. 6912. 6991, 6991(a),
6991(b), 6991(c), 6991(d), 6991(e), 6991(f), and
6991(h).

2. Section 280.91 is amended by
revising paragraph (d) to read as
follows:

§280.91 Compliance dates.

* * ’ # *

' (d) All petroleum UST owners not
described in paragraphs (a), (b), or (c) of

this section, excluding local government
entities; December 31,1992.

[FR Doc. 91-19205 Filed 8-13-91; 8:45 am]

billing; code ese0-s0-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 91-232, RM-7755]

Radio Broadcasting Services; Antlers
and Wilburton, OK

AGENCY: Federal Communications
Commission.
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ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Blue
Mountain Broadcasting seeking the
substitution of Channel 279C1 for
Channel 279A at Wilburton, Oklahoma,
the modification of its construction
permit for Station KZUD to specify
operation on the higher powered
channel and the substitution of Channel
284A for unoccupied and unapplied for
Channel 281A at Antlers, Oklahoma.
Channel 279C1 can be allotted to
Wilburton in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 36.2 kilometers (22.5 miles)
west to avoid short-spacings to Channel
276C2, Atoka, Oklahoma, which is
reserved for Station KHKC-FM, Station
KKYK, Channel 279C, Little Rock,
Arkansas, and Station KKIX, Channel
280C1, Fayetteville, Arkansas, at
coordinates North Latitude 34-59-00 and
West Longitude 95-41-53. Channel 284A
can be allotted to Antlers without the
imposition of a site restriction, at
coordinates 34-13-54 and 95-36-08. In
accordance with § 1.420(g) of the
Commission’s Rules, we will not accept
competing expressions of interest in use
of Channel 279C1 at Wilburton or
require the petitioner to demonstrate the
availability of an additional equivalent
class channel for use by such parties.

dates: Comments must be filed on or
before September 30,1991, and reply
comments on or before October 15,1991.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Jeffrey D. Southmayd, Esq.,
Southmayd, Simpson &Miller, 1233 20th
Street, NW,, suite 205, Washington, DC
20036 (Counsel to petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-232, adopted July 29,1991, and
released August 9,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Downtown Copy
Center. (202) 452-1422,1714 21st Street,
NW., Washington, DC 20036. .

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public skould note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
Andrew J. Rhodes,

Chief Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-19369 Filed 8-13-91; 8:45 amj
BILLING CODE S712-01-M

47 CFR Part 73
[MM Docket No. 91-231, RM-7233]

Radio Broadcasting Services; Odessa,
Texas

agency: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition for the rule
making filed by Oil Patch Broadcasting
Partnership proposing the allotment of
Channel 299C2 to Odessa, Texas, as an
additional FM service to the community.
Channel 299C2 can be allotted fo
Odessa in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 28.8 kilometers (17.9 miles)
south to avoid a short-spacing to a
construction permit (BPH-890712MK) for
Station KYMI(FM), Channel 300C2, Los
Ybane, Texas. Since Odessa is located
within 320 kilometers (199 miles) of the
U.S.-Mexican border, concurrence by
the Mexican government has been
requested. The coordinates for Channel
299C2 at Odessa are North Latitude 31-
36-44 and West Longitude 102-28-21.
DATES: Comments must be filed on or
before September 30,1991, and reply
comments on or before October 15,1991.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Matt Edwards, Oil Patch
Broadcasting Partnership, c/o National
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Cellular, 301 Route 17N, 4th Floor,
Rutherford* New Jersey 07070
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Pamela Blumenthal, Mass Media
Bureau, (202) 654-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-231, adopted July 29,1991, and
released August 9,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Downtown Copy
Center, (202) 452-1422,1714 21st Street
NW., Washington, DC 20038.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 AND 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-19370 Filed 8-13-91; 8:45 am]
BILLING CODE «712-01-«

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Parts 218 and 229
[Docket LI-7; Notice 3]
RIN 2130-AA53

Event Recorders

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Postponement of public hearing
date.

summary: On June 18,1991 (56 FR
27931), FRA published a proposed rule
to improve the safety of railroad
operations and to enhance the quality of
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information available for post accident
investigations by requiring event
recorders on passenger trains and on
heavy, fast freight trains, FRA is
postponing the date for the public
hearing in this rulemaking proceeding
until September 12,1991. No
postponement in the September 20,1991
due date for written comments is
anticipated.

DATES: Public hearing: A public hearing
will be held at 10 a.m. on September 12,
1991. Persons desiring to make an oral
statement at the hearing should notify
the Docket Clerk before September 11,
1991

addresses: The public hearing will be
held in rooms 6244, 6246, and 6248,
Nassif Building, 400 Seventh Street, SW.,
Washington, DC 20590. Persons making
statements at the hearing should provide
five copies of their remarks at the
hearing.

FOR FURTHER INFORMATION CONTACT:
Phil Olekszyk, Deputy Associate
Administrator for Safety, RRS-2, room
8320A, Federal Railroad Administration,
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590, telephone 202-366-0897) or
Thomas A. Phemister, Office of Chief
Counsel, Federal Railroad
Administration, Department of
Transportation, 400 Seventh Street, SW.,
Washington, DC 20590 (telephone 202-
399-0635).

SUPPLEMENTARY INFORMATION: On June
18,1991 (56 FR 27931), FRA published a
Notice of Proposed Rulemaking (NPRM)
in this docket. That publication listed a
public hearing on August 22,1991. One
of the interested parties to this
rulemaking requested a postponement of
the hearing date due to a conflict with a
previously scheduled event vital to the
business of that party.

FRA is seeking the maximum possible
public participation in this proceeding
and has granted the request to postpone
the hearing date. However, FRA is also
interested in reaching a decision in this
matter without further delay and no
postponement in the due date for
written comments, now set for
September 20,1991, is anticipated.

Issued in Washington, DC, on August 8,
1991

S. Marie Lindsey,

ChiefCounsel, FederalRailroad
Administration.
[FR Doc. 91-19269 Filed 8-13-91; 8:45 am]

BILLING CODE 4910-06-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20
RIN 1018-AA24

Migratory Bird Hunting: Proposed
Migratory Bird Hunting Regulations on
Certain Federal Indian Reservations
and Ceded Lands For The 1991-92
Season

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: This rule proposes special
migratory bird hunting regulations to be
established for certain tribes on Federal
Indian reservations, off-reservation trust
lands and ceded lands for the 1991-92
migratory bird hunting season.

DATES: The comment period for these
proposed regulations will end August 29,
1991.

ADDRESS COMMENTS TO: Director
(FWS/MBMO), U.S. Fish and Wildlife
Service, room 634-Arlington Square,
Washington, DC 20240. Comments
received, if any, on these proposed
special hunting regulations and tribal
proposals will be available for public
inspection during normal business hours
in room 634-Arlington Square Building,
4401 North Fairfax Drive, Arlington, VA.

FOR FURTHER INFORMATION CONTACT:
Dr. Keith A. Morehouse, Office of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, Room 634-Arlington Square,
Washington, DC 20240 (703/358-1773).
SUPPLEMENTARY INFORMATION: In the
March 15,1991, Federal Register (56 FR
11336), the U.S. Fish and Wildlife
Service (Service) requested proposals
from Indian tribes that wished to
establish special migratory bird hunting
regulations for the 1991-92 hunting
season, under the guidelines described
in the June 4,1985, Federal Register (50
FR 23467). The guidelines were
developed in response to tribal requests
for Service recognition of their reserved
hunting rights, and for some tribes,
recognition of their authority to regulate
hunting by both tribal and nontribal
members on their reservations. The
guidelines include possibilities for: (1)
On-reservation hunting by both tribal
and nontribal members, with hunting by
nontribal members on some reservations
to take place within Federal frameworks
but on dates different from those
selected by the surrounding State(s); (2)
on-reservation hunting, by tribal
members only, outside of usual Federal
frameworks for season dates and length,
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and for daily bag and possession limits;
and (3) off-reservation hunting by tribal
members on ceded lands, outside of
usual framework dates and season
length, with some added flexibility in
daily bag and possession limits. In all
cases, the regulations established under
the guidelines would have to be
consistent with the March 10 to
September 1 closed season mandated by
the 1916 Migratory Bird Treaty with
Canada. The guidelines are capable of
application to those tribes that have
recognized reserved hunting rights on
Federal Indian reservations (including
off-reservation trust lands) and on ceded
lands. They also apply to establishing
migratory bird hunting regulations for
nontribal members on all lands within
the exterior boundaries of reservations
where tribes have full wildlife
management authority over such
hunting or where the tribes and affected
States otherwise have reached
agreement over hunting by nontribal
members on lands owned by non-
Indians within the reservation.

Tribes usually have the authority to
regulate migratory bird hunting by
nonmembers on Indian-owned
reservation lands, subject to Service
approval The question of jurisdiction is
more complex on reservations that
include lands owned by non-Indians,
especially when the surrounding States
have established or intend to establish
regulations governing hunting by non-
Indians on these lands. In such cases,
the Service encourages the tribes and
States to reach agreement on regulations
that would apply throughout the
reservations. When appropriate, the
Service will consult with a tribe and
State with the aim of facilitating an
accord. The Service also will consult
jointly with tribal and State officials in
the affected States where tribes may
wish to establish special hunting
regulations for tribal members on ceded
lands.

The guidelines provide for the
continuation of harvest of waterfowl
and other migratory game birds by tribal
members on reservations where it has
been a customary practice. The Service
does not oppose this harvest, provided it
does not take place during the closed
season required by the 1916 Migratory
Bird Treaty, and it is not so large as to
adversely affect the status of the
migratory bird resource.

For the past several hunting seasons,
1987-88 through 1990-91, the Service has
reached an agreement with the Mille
Lacs Band of Chippewa Indians in
Minnesota for hunting by tribal
members on their lands. Similar
agreements have been reached with
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other tribes in other hunting seasons.
Tribes are encouraged to work with the
Service in developing agreements for
management of migratory bird resources
on tribal lands.

Before developing the guidelines, the
Service reviewed available information
on the current status of migratory bird
hunting on Federal Indian reservations
and evaluated the impact that adoption
of the guidelines likely would have on
migratory birds. The Service has
concluded that the size of the migratory
bird harvest by tribal members hunting
on their reservations is normally too
small to have significant impacts on the
migratory bird resource when compared
with the large off-reservation sport
harvest by non-Indians.

An area of concern relates to hunting
seasons for nontribal members on dates
that are within Federal frameworks, but
that are different from those established
by the State(s) in which a Federal Indian
reservation is located. A large influx of
nontribal hunters onto a reservation at a
time when the season is closed in tke
surrounding State(s) could result in
adverse harvest impacts on one or more
migratory bird species. The guidelines
make such an event unlikely, however,
because tribal proposals must include:
(a) Details on the harvest anticipated
under the requested regulations; (b)
methods that will be employed to
measure or monitor harvest (bag checks,
mail questionnaires, etc.); () steps that
will be taken to limit level of harvest,
where it could be shown that failure to
limit such harvest would impact
seriously on the migratory bird resource;
and (d) tribal capabilities to establish
and enforce migratory bird hunting
regulations. Based on a review of tribal
proposals, the Service may require
modifications, and regulations may be
established experimentally, pending
evaluation and confirmation of harvest
information obtained by the tribes.

The Service believes that the
guidelines provide appropriate
opportunity to accommodate the
reserved hunting rights and management
authority of Indian tribes while ensuring
that the migratory bird resource receives
necessary protection. The conservation
of this important international resource
is paramount. The guidelines should not
be viewed as inflexible. In this regard,
the Service notes that they have been
employed successfully since 1985 to
establish special hunting regulations for
Indian tribes. Therefore, the Service
believes they have been tested
adequately and they were made final
beginning with the 1988-89 hunting
season (Thursday, August 18,1988; 53
FR 31612). It should be stressed here.
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however, that use of the guidelines is
not mandatory and no action is required
if a tribe wishes to observe the hunting
regulations established by the State(s) in
which the reservation is located.

The Service notes that duck numbers
again last year were not substantially
changed from those of the previous two
years, largely because of poor
reproduction caused by a long period of
drought in the Prairie Pothole Region of
Canada and the United States. The
extended drought has been especially
severe, and for conservation purposes,
duck hunting regulations were again
restrictive during the 1990-91 hunting
season. Although ground water
conditions have improved somewhat
preliminary results of recent breeding
population surveys indicate little overall
improvement in duck population status,
and restrictive hunting regulations can
be expected again for the 1991-92
season.

Hunting Season Proposals From Indian
Tribes and Organizations

For the 1991-92 hunting season, the
Service received requests from twelve
(12) tribes and Indian organizations that
followed the 1985 proposal guidelines
and were appropriate for publication in
the Federal Register without further
and/or alternative actions. In addition,
the Service received proposals or other
correspondence from the Klamath Tribe
(Oregon), the Confederated Tribes and
Bands of the Yakima Indian Nation
(Washington) and the Mille Lacs Band
of Chippewa Indians (Minnesota). The
Mille Lacs Band forwarded a copy of the
Memorandum of Understanding
between the Service and the tribe with
regard to migratory bird hunting during
the 1991-92 season. The Service intends
to seek further dialogue with the other
two tribal groups to develop mutually
acceptable hunting regulations and/or to
formalize Service-tribal agreements for
multi-year tribal formulation of
regulations and management of the
waterfowl resource. The Service
actively solicits regulatory proposals
from other tribal groups that have an
interest in working cooperatively in the
interest of waterfowl and other
migratory game birds.

It should be noted that this proposed
rule includes generalized regulations for
both early- and late-season hunting.
Unlike previous years, there will be a
final rule published later in an August
1991 Federal Register that will include
tribal regulations for the early hunting
season. The early season begins on
September 1 each year and most
commonly includes such species as
mourning doves and white-winged
doves. Then, there will be a final rule
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published in a September 1991 Federal
Register that will include regulations for
late season hunting. The late season
begins on or around October 1 and most
commonly includes waterfowl species.
In this current rulemaking, because of
the compressed timeframe for
establishing regulations for Indian tribes
and because final frameworks dates and
other specific information are not
available, the regulations for many
tribal hunting seasons are described in
relation to the season dates, season
length and limits that will be permitted
when final Federal frameworks are
announced for early- anddate-season
regulations. For example, the daily bag
and possession limits for ducks in some
areas are shown as “Same as permitted
Pacific Flyway States under final
Federal frameworks,” and limits for
geese will be shown as the same that
will be permitted the State(s) in which
the tribal hunting area is located. The
proposed frameworks for early-season
regulations are scheduled for July
publication in the Federal Register, and
these final Federal frameworks will be
published in early August. Proposed
late-season frameworks for waterfowl
and coots will be published in mid-
August, and the final Federal
frameworks for the late season will be
published in a mid-September Federal
Register. The Service will notify affected
tribes of season dates, bag limits, etc., as
soon as final frameworks are
established.

As discussed earlier in this document,
no action is required by tribes that wish
to observe the migratory bird hunting
regulations established by the State in
which a reservation is located.

The proposed regulations for the
twelve (12) tribes with proposals that
meet the Service’s criteria are shown
below.

1. Penobscot Indian Nation, Old Town,
Maine

Since June 1985, the Service has
approved a general migratory bird
hunting season for both Penobscot tribal
members and nonmembers, under
regulations adopted by the State, and a
sustenance season that applies only to
tribal members. At the Service’s request,
the tribe has monitored black duck and
other waterfowl harvest during each
sustenance season and has confirmed
that it is negligible in size.

In a June 13,1991, memorandum, the
Service’s Region 5 Office conveyed the
Penobscot’s 1991-92 migratory bird
hunting season proposal to the Service
Director. The tribe again requests
special regulations for tribal members in
Penobscot Indian Territory, an area of
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trust lands that includes but is much
larger than the reservation. These
additional lands were acquired by the
tribe as a result of the 1980 Maine Indian
Claims Settlement The tribe is
proposing a 1991-92 sustenance hunting
season of 78 days (September 14-
November 30), with a daily bag limit of 4
ducks, including no more than 1 black
duck and 2 wood ducks. The daily bag
limit for geese would include 3 Canada
geese, 3snow geese, or 3in the
aggregate. When the sustenance and
Maine’s general waterfowl season
overlap, the daily bag limit for tribal
members would be only the larger of the
two daily bag limits. All other Federal
regulations would be observed by tribal
members, except that shooting hours
would be from one-half hour before
sunrise to one-half hour after sunset.
Nontribal members hunting within
Penobscot Indian Territory would
adhere to the waterfowl hunting
regulations established by the State of
Maine.

The Service notes that the regulations
requested by the tribe are nearly
identical to those established last year
and proposes to approve the tribal
request.

2. Jicarilla Apache Tribe, ficarilla
Indian Reservation, Dulce, New Mexico

The Jicarilla Apache Tribe has had
special migratory bird hunting
regulations for tribal members and
nonmembers since the 1986-87 hunting
season. The tribe owns all lands on the
reservation and has recognized full
wildlife management authority. The
proposed seasons and bag limits would
be more conservative than allowed by
the Federal frameworks of last season.
As previously stated, Federal
frameworks for this current season have
not been determined due to the fact that
1991 waterfowl production figures are
not known at present However, based
on existing information they are unlikely
to be less conservative than those of the
1990-91 season.

Ina May 12,1991, proposal, the tribe
requested the earliest opening date
permitted Pacific Flyway States for
ducks for the 1991-92 hunting season
and a closing date of November 30,1991.
Daily bag and possession limits also
would be the same as permitted Pacific
Flyway States. However, it is proposed
that no canvasbacks are to be allowed
in the bag. Also, the tribe requested that
the goose season be closed. The tribe
conducts a harvest survey each year,
and the duck harvest has been small.

The requested regulations are the
same as were established last year, and
the Service proposes to approve the
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tribe’s request for the 1991-92 hunting
season.

3. Crow Creek Sioux Tribe, Crow Creek
Indian Reservation, Fort Thompson,
South Dakota

The Crow Creek Indian Reservation
has a checkerboard pattern of land
ownership, with much of the land owned
by non-Indians. In the past, the tribe has
observed the waterfowl! hunting
regulations established by the State of
South Dakota. However, the tribe is
developing a wildlife management
program, and in a May 14,1991,
proposal, requested special waterfowl
hunting regulations for the 1991-92
hunting season. The regulations would
apply to both tribal members and
nonmembers hunting on tribal and trust
lands within the external boundaries of
the reservation. The tribe requested a
continuous duck season, beginning on
October 19 and ending on November 30,
1991, and/or with the maximum number
of days and the same daily bag and
possession limits permitted in the Low
Plains portion of South Dakota, under
final Federal frameworks to be
announced. The requested hunting
season dates would be within Federal
frameworks. The harvest is expected to
be low because of the small number of
hunters.

The tribe requested that the goose
hunting season begin on October 12,
1991, and extend through January 5,
1992, The daily bag and possession
limits would be as established by South
Dakota in the Missouri River Zone.

The Service proposes to approve the
tribal proposal and to continue the
requested duck hunting regulations on
an experimental basis, and asks that the
tribe again survey the harvest to ensure
that himting activity and harvest stay as
low as anticipated.

4. Yankton Sioux Tribe, Marty, South
Dakota

On June 6,1991, the Yankton Sioux
Tribe submitted a waterfowl hunting
proposal for the 1991-92 season,
including special goose regulations for
both tribal members and nonmembers
hunting on tribal and trust lands.

The tribe has requested a continuous
Canada, snow and white-fronted goose
hunting season for tribal members,
beginning on October 19,1991, and
ending on January 12,1992. Daily bag
limits for tribal members during the
period October 19 through November 16
are 1 Canada goose and 1 white-fronted
goose and 5 snow geese. For the period
November 17 through January 12, for
tribal members, the proposed daily bag
limits are 2 Canada geese or 1 Canada
goose and 1 white-fronted goose and 5
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snow geese. For non-tribal hunters, the
season(s) and bag limits will be in
accordance with State seasons and bag
limits, except for the special extende